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Editor's Note: This article is based, in part, on a section from the 2011
cumulative supplement to his book, Maryland Criminal Jury Instructions
and Commentary (LexisNexis:3rd ed., 2009). In Texas, on January 1, 2014, the
Supreme Court of Texas prescribed jury instructions by order under Texas Rule
of Civil Procedure 226a, which includes an instruction prohibiting jurors use of
social media. TEX. R. CIV. PRO. 226a.

Modernizing Jury Instructions in the Age of
Social Media

By David E. Aaronson and Sydney M. Patterson

sexual assault on a child. A juror obtained information on the Internet about Somali culture and religion,

a subject that played a significant role at trial, which the juror discussed for 10-15 minutes during
deliberations to support his own position. The Vermont Supreme Court reversed, finding prejudicial error
because this information had the capacity to affect the jury’s verdict, as jurors could have relied on it to
interpret the testimony of the Somali witnesses and determine the credibility of these witnesses.

In the political corruption trial of former Baltimore Mayor Sheila Dixon, five jurors used social media to
have direct, case-related communications with one another while the trial was ongoing. The case, which
resulted in the conviction of Dixon, was challenged after the verdict when Dixon’s attorneys discovered that
the five jurors had become Facebook friends during the course of the trial and had posted discussions about
the trial on their pages. Dixon’s attorneys alleged that the five “Facebook Friends” may have bullied other
jurors into the guilty verdict, contending that they were “a caucus separate and apart” from their colleagues.
Before presiding Circuit Court Judge Dennis Sweeney questioned the jurors about their conduct, which was
in direct violation of his specific instruction to avoid discussing the case on social media sites, the prosecutors
and Dixon reached a plea deal that ended Dixon’s appeals.

However, Judge Sweeney did question one juror who had posted “F--- the Judge” on his Facebook page
after Judge Sweeney had called a hearing on the matter. Judge Sweeney reportedly asked the juror about his
offensive comment and was told, “Hey Judge, that'’s just Facebook stuff.”s

These cases illustrate the two broad categories of improper juror social media use: (1) use of the Internet to
conduct research, investigating facts or the law; and (2) use of social media to contact others or post/publish
information.*

The use of social media is now an integral part of the communication lexicon. It is commonplace to
communicate and do research electronically through the use of e-mail, text messaging, or Twitter, through
blogs and websites, such as Wikipedia, and search engines, such as Google, or other social networking
websites, such as Facebook, LinkedIn, and YouTube.

Social media use by jurors poses many new litigation challenges and increases the risk of familiar jury
concerns, such as exposure to news and media accounts of a trial that contain material not admitted into
evidence. Juror misconduct using social media may have a direct impact on the administration, fairness, and

F ollowing a jury trial in Vermont, the defendant, a Somali Bantu immigrant, was convicted of aggravated
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integrity of the criminal justice system. In modern jury trials, judges, the parties, and their attorneys expect
that many, if not most, jurors use social media.

Unlike inadmissible or stricken evidence heard by a jury during trial, ex parte information a juror obtains
online cannot be addressed by the court with a curative or limiting instruction to correct any prejudicial effects.’
Both the state and the defense are likewise deprived of the opportunity to consider and address the ex parte
information by tailoring their case strategy or closing statement accordingly. Moreover, complications may
arise during jury deliberations because the individual jurors will not all be considering the same evidence in
reaching a verdict. Jurors who conduct online research may be tempted to share the results of their research
with their fellow jurors.

The Sixth Amendment guarantees a criminal defendant “the right to a speedy and public trial, by an
impartial jury of the State.” The Supreme Court held that the failure to provide a defendant with an impartial
hearing“violates even the minimal standards of due process.”sThe Sixth Amendment guarantee of an impartial
jury has been defined by the courts as one “capable and willing to decide the case solely on the evidence
before it”” Due process and the rules of evidence provide that juries may consider only legally admissible
evidence that is subject to cross-examination in open court.? Dispositive evidence may be kept out for various
reasons, such as the manner in which it was obtained, or because it is determined to be unduly prejudicial. It
is important that jurors do not know what is excluded and why it is excluded.

A growing number of cases address issues arising from allegations of improper juror use of social media.
Between 1999 and 2010, 90 verdicts were challenged on the basis of Internet-related juror misconduct,
according to a Reuters Legal study—more than half within a two-year period. Of the 90 challenges, 28 were
overturned or had mistrials declared. In three-quarters of the cases in which judges declined to declare
mistrials, Internet-related juror misconduct was present.’

Jury instructions are a critical component of efforts to prevent juror social media-related misconduct.
Professor Morrison observes: “The first line of defense is obviously to address the issue in jury instructions.”
The purpose of this article is to discuss a sampling of cases showing the need for social media jury instructions
and the range of misconduct in criminal cases that modern social media jury instructions should address;
identify criteria based on a review of federal and state social media jury instructions that should be useful in
evaluating any pattern social media jury instruction; and, finally, to propose model instructions for jurisdictions
seeking to adopt or improve their social media jury instructions.

[llustrative Cases Involving Jury Misconduct

The following cases illustrate the need for modernizing social media jury instructions and the range of
juror misconduct that should be addressed.™

Improper use of the Internet to conduct research, investigating facts or the law. Trial safeguards may
be significantly compromised when jurors conduct online research about the case without the knowledge of
the court or trial counsel. Conducting Internet research allows a juror to read media stories about the crime,
find personal information about the parties, including criminal history, and even view the scene of the crime
using Google Maps' Street View, all without leaving the courthouse or home. The vast amount of information
available increases the likelihood that the juror may be influenced by information that is prejudicial, unreliable,
or inaccurate, or even evidence that has been ruled inadmissible.»

Despite instructions from the judge not to conduct research on the case, a juror in a murder trial looked
up definitions online for the terms “livor mortis” and “algor mortis” and the role it might have had in fixing the
time of a beating victim’s death. When asked about it, the juror responded, “To me that wasn't research. It was
a definition.” The Court of Special Appeals reversed the conviction and ordered a new trial, finding that the
juror’s online search was in direct violation of the trial court judge’s order prohibiting jurors from researching
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the case.”

After repeated explicit instructions not to conduct Internet research, a juror in a capital murder trial
researched how a person could suffer “retinal detachment,” the injury suffered by the victim. In the resulting
contempt proceeding for misconduct, the juror’s attorney explained that the juror misunderstood the judge’s
instruction not to conduct research, believing the judge was referring only to facts in the case, not related
issues such as how a person could suffer certain injuries.™

In a federal case, defendants were charged with illegally operating an Internet pharmacy. After seven
weeks of trial throughout which the judge gave repeated instructions not to conduct online research, it was
discovered during deliberations that nine of the 12 jurors had conducted Internet research about the case
during the trial. The jurors had Googled news articles, medical terms, the lawyers, the defendants, and evidence
that had been specifically excluded by the judge. One juror discovered that a defendant had previously been
implicated in a related criminal matter—evidence the defendant’s attorney had specifically moved in limine
to exclude.”

Internet research conducted by a juror and shared with fellow jury members does not always influence
the jury’s deliberative process to the extent that a mistrial or reversal is warranted. A judge will consider the
type of information that resulted from the research in making this determination. For example, where a juror
in California told his fellow jurors that his online search for “great bodily injury” retrieved no information,
the court found that the juror’s misconduct did not prejudice the defendant.The court found no substantial
likelihood that the information seen by the juror in conducting the search of the term with no special legal
meaning influenced him in any way detrimental to the defendant.

Improper use of the Internet to communicate with others. Courts admonish jurors not to discuss the
case among themselves prior to final deliberations to avoid having the jurors form opinions before they
have heard all of the evidence in the case. In addition, jurors are admonished not to communicate about
the case with third parties due to the concern that jurors may reach a verdict on the basis of an improper
communication rather than the evidence admitted at trial.

Despite the apparent clarity of such jury instructions, a more specificinstruction that addresses social media
use is needed in order to adequately admonish jurors. Case law suggests that many jurors do not understand
that acts such as tweeting or updating a Facebook status are the type of communication or discussion that
courts prohibit. For many jurors, updating a Facebook status to reflect daily thoughts and activities is a matter
of habit, and they no longer give it much thought. Others may simply determine that updating a Facebook
status is a one-sided communication and, therefore, not the type of communication addressed by the court.”

For example, the day before a verdict was announced in a criminal trial in Michigan, a juror posted on her
Facebook page that she was “actually excited for jury duty tomorrow. It's gonna be fun to tell the defendant
they’re GUILTY! Defense counsel discovered the Facebook post and reported the juror, who was removed
prior to the start of the second day of the two-day trial.®

After sentencing a gang member to prison for murder, a California judge reportedly “ripped into” the jury
foreman, holding him in contempt for writing a blog that exposed the details of the case during trial. Despite
daily instructions to refrain from discussing the case, the jury foreman had been blogging about the case
throughout the trial and deliberations, posting a photograph of the murder weapon, and running a chat room
where people could ask him questions about the case. In his testimony at the contempt hearing, the foreman
said he did not believe his blog constituted “discussing the case” in defiance of the judge’s instructions.”

At the conclusion of the evidence in the sentencing phase of a capital murder trial in Dimas-Martinez v.
State,” a juror tweeted, “Choices to be made. Hearts to be broken. We each define the great line.”> When the
court questioned the juror, he admitted that he had disregarded the court’s instruction not to tweet about the
case. The court denied the request of counsel to remove the juror for his misconduct and the fact that one of
the juror’s Twitter followers was a reporter.?2 Thereafter, during jury deliberations in the sentencing phase of
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the trial, the juror tweeted, “If its [sic] wisdom we seek ... We should run to the strong tower.”2 An hour before
the jury announced that it had reached a sentence, the juror tweeted, “Its [sic] over* The trial court denied the
defendant’s motion for a new trial, finding that the defendant suffered no prejudice. The Arkansas Supreme
Court reversed the defendant’s conviction and sentence, finding that the trial court’s failure to acknowledge
the juror’s inability to follow the court’s directions was an abuse of discretion. The court recognized that when
jurors post musings, thoughts, or any other information about trials on any online forums, “[t]he possibility for
prejudice is simply too high.”» The court found that “[sJuch a fact is underscored in this case . .. because one
of the juror’s Twitter followers was a reporter.”

In a civil auto accident case in Texas, a juror pleaded guilty to four counts of contempt for trying to “friend”
the defendant on Facebook and for discussing the case on his Facebook page. The misconduct was brought to
the attention of the trial judge after the defendant notified her lawyer of the contact, and her lawyer informed
the trial judge. The juror was sentenced to two days of community service.”

Many tweets or e-mails sent during trial may be found to be innocuous, such as comments about jury
duty or lack of refreshments. For example, in the federal corruption trial of former Pennsylvania state senator
Vincent Fumo, the district court held that a juror’s Facebook posts and tweets, including one stating, “Stay
tuned for a big announcement on Monday everyone!” did not prejudice the defendant. The Third Circuit held
that there was no abuse of discretion in the district court’s finding that the juror’s statements were innocuous.
Far from raising specific facts about the trial or indicating any bias toward the parties, the postings were “so
vague as to be virtually meaningless” and “nothing more than harmless ramblings.”>
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Distinguishing Harmless from Prejudicial Error

Improper use of social media by jurors, when discovered and challenged, may be viewed by the trial and
appellate courts as harmless rather than prejudicial error. Judges have substantial discretion to determine on
a case-by-case basis whether juror misconduct is prejudicial enough to a criminal defendant or the state to
warrant removing the juror from the panel, declaring a mistrial, or, if on appeal, reversing a conviction. When
an issue of misconduct arises, the presiding judge has a duty to fully investigate allegations of misconduct to
assess the extent of any prejudice.”

Courts have assessed the prejudicial impact of juror misconduct involving Internet research by looking at
the totality of the circumstances, including the type of information that resulted from the improper research,
the stage of the trial when the misconduct occurred, whether the extrinsic evidence was communicated to
the other jurors, and whether it related to a material issue in the case.®

In drawing the line between prejudicial information and harmless error, social psychologists Julie Blackman
and Ellen Brickman classify the nature of the information that jurors might discover online as falling within
five broad categories: (1) media accounts of the case; (2) virtual physical or other factual evidence; (3) expert
opinions; (4) personal and professional information on the parties involved, including the judge, attorneys,
and the defendant in criminal cases; and (5) the law (such as researching sentences associated with conviction
for the particular crime charged).”

While trial judges have considerable discretion to assess whether juror misconduct is unduly prejudicial,
they are required to reasonably exercise this discretion. In State v. Gunnell,*> the issue before the Ohio Supreme
Court was whether the trial court acted unreasonably in addressing juror misconduct and in determining
that a manifest necessity existed for a mistrial. The misconduct involved a juror who conducted Internet
research on “involuntary manslaughter” and attempted to bring the printed material into the jury room
during deliberations. The trial court questioned the juror about the information she had found and why she
had looked for it, but did not ask her “a single question about the prejudice or bias, if any, created by the
improper information or her ability to disregard it The Ohio Supreme Court found that the trial court had
not exercised sound discretion in determining whether juror bias existed and whether it could be cured. The
court held that although it was error for the juror to conduct outside research, “it was also error for the judge
to make no more than a limited inquiry of the juror—an inquiry that merely established the misconduct, not
any prejudice from it."*

Internet research consisting of looking up the meaning of a word may not be found to be sufficiently
prejudicial, while research that uncovers an inadmissible prior conviction of the defendant is more likely to
result in reversible error. Misconduct involving research related to a material issue in a case, such as a factual
dispute or the credibility of a witness or party is also more likely to be found prejudicial.

In Wardlaw v. State,* a juror’s online research led the Maryland Court of Special Appeals to order a new
trial for the defendant accused of rape of his 17-year-old daughter. At trial, the defendant’s daughter testified
that she had sex with the defendant on three different occasions and that she had been diagnosed with
oppositional defiant disorder. A juror conducted online research on “oppositional defiant disorder,” and
reported to the other jurors her finding that lying was associated with the disorder. Because the daughter’s
credibility was a crucial issue, and there was no other evidence to substantiate her allegations, the court found
that the juror’s research constituted egregious misconduct and that the trial court’s failure to question the
jurors about the influence of the individual juror’s online research required a reversal.

Other Remedies to Deter Improper Juror Use of Social Media

Many courts and legislatures have adopted remedies to supplement social media jury instructions. The
use of some of these remedies may increase the effectiveness of social media jury instructions.

8
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A complementary response may include showing a film to prospective jurors shortly after they report for
jury duty, illustrating prohibited uses of social media, explaining why using social media is prohibited, and
notifying them of the penalties that may be imposed. The court’s social media jury instructions might be
included in this initial presentation.

Attorneys may use voir dire to ask prospective jurors, or request the judge inquire, about their social media
use and whether they would be able to comply with the judge’s instructions prohibiting improper social
media use. Voir dire may provide another opportunity to repeat the court’s social media jury instructions and
educate jurors at an early stage of the process.

Another suggestion is to require that jurors sign a written statement, possibly under oath, acknowledging
that they have been notified of prohibited social media uses and agreeing to abide by the prohibitions, subject
to penalties.

The threat of sanctions such as fines and contempt may be helpful in deterring the kind of misconduct,
such as Facebook posts and tweets, which is easily detected. Also, judges have discretion to confiscate all
electronic devices during jury deliberations or, in a trial of brief duration, for the entire trial.>” Although it is not
a widely used remedy, a judge may require that jurors be sequestered for the duration of the trial or during
jury deliberation. Some of these approaches may discourage citizens from serving as jurors.®

Under a California law, jurors who use electronic or wireless communication to conduct their own research
on a case, or talk to outsiders about it, can be sentenced to jail time of up to six months for criminal contempt.*
The law was reportedly prompted by numerous accounts of jurors using electronic devices to research or
communicate about cases.®

Other states have adopted different prophylactic measures to supplement social media jury instructions.
Michigan, for example, recently implemented new jury reform rules that attempt to reduce the incidence of
“Google mistrials” by aiming to “alleviate the stress jurors feel about not being able to talk about the case.*
The new jury reform rules include permitting jurors to submit questions to witnesses through the judge and
to take their notes into the jury room for use during deliberations.”? Remedies that allow jurors to take on a
more active role may lessen the likelihood that jurors will feel the need to seek additional information on the
Internet.®

Four Criteria for Modernizing Social Media Jury Instructions

Among the most practical and cost-effective solutions for accommodating social media in the courtroom
is to adopt explicit and explanatory jury instructions that address improper social media use.

Of the 47 states and the District of Columbia that have compiled criminal jury instructions, 11 have yet to
formally adopt modern instructions that address the Internet or social media. Thirty-six states and four federal
circuits have adopted pattern criminal jury instructions that address social media use with varying degrees
of specificity. Several of these states contain only blanket admonitions not to use social media to research or
communicate about the case.*

Based on a review of the criminal pattern jury instructions on improper social media use that have been
adopted by states and federal circuits and our review of applicable case law, we have identified four criteria
that jurisdictions should consider in adopting or revising modern social media jury instructions.

1. Use plain language and social media terminology. Jury instructions should use plain language and
common social media terminology that accurately describe the prohibited social media conduct, such as
“texting,” “e-mailing,” “tweeting,” or “posting.” The cases discussed above illustrate that many jurors do not
understand that prohibited “communications” or “discussions” include a blog entry or a Facebook update and
that prohibited “research” means that jurors cannot use a dictionary or a Google search to obtain the definition
of a word they do not understand. Jury instructions need to clearly describe the types of information that
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may not be shared, such as “facts,” “impressions,” “opinions,” “thoughts,” and “reactions” about the case, any
place discussed in the testimony, or any of the individuals participating in the trial, including the parties,
witnesses, attorneys, court personnel, and the judge. Using social media terminology in a way that indicates an
understanding of social media use puts the admonition in context for jurors, encouraging attentive listening
and improving juror comprehension.

Hawaii’s standard criminal jury instruction, amended in 2009 by the Hawaii Supreme Court to address
juror use of social media, uses effective social media terminology in admonishing jurors not to communicate
about the case, stating, “No discussion also means no e-mailing, text messaging, tweeting, [or] blogging ... s

2. Give specificexamples of prohibited social media conduct. Providing specific examples of prohibited
social media reduces the likelihood of misinterpretation by individual jurors.s Instructions are most effective
when only a few selective examples are provided to jurors along with the rationale for the restrictions, rather
than an admonition consisting of a long list of examples of prohibited social media conduct. By providing
specific examples of prohibited social media use, such as using Wikipedia or Googling to look up the definition
of a word or obtain other information about the case, there is less ambiguity. It is often not the means of
conducting research that the juror misunderstood, but the term “research” itself.”

A proposed instruction by retired Maryland Circuit Court Judge Dennis Sweeney addresses this issue by
instructing jurors not to conduct research and then defining what constitutes research: “I mean ‘research’ in
the broadest possible meaning of the word. That is, you cannot use a public library, a dictionary, or a simple
Google search to clarify or obtain, for example, even something as simple as the definition of a word you do
not understand.”

A predominant use of social media sites is to “post” or “publish” information that may be directed to no
one in particular, yet viewable to everyone, using popular features like a tweet, a Facebook status, or a blog
post. Given its widespread popularity, this particular use of social media should be specifically addressed in
jury instructions to resolve any misconceptions jurors may entertain regarding their duty not to communicate
about the case. As opposed to “communicating” or “discussing” information, which usually implies a two-sided
interaction, this particular use of social media is more accurately described by using different terminology,
such as “posting” or “publishing” information.

The ongoing emergence of new technology will likely require periodic revisions to keep jury instructions
updated with currentexamples of social media misconduct. New Mexico’s social mediajury instructionsinclude
a blank space meant to be filled in by the judge with up-to-date illustrations.* This type of provision provides
built-in flexibility and ensures that the instruction will be adaptable and well-tailored to new technology and
social media.

3. Explain the rationale for social media restrictions. Jurors who are provided with the rationale
underlying social media restrictions are less likely to arrive at the mistaken conclusion that they have not run
afoul of the court’s admonitions. Also, jurors are more likely to understand that compliance with the restrictions
helps ensure that the parties receive a fair trial. Jurors need to be informed, for example, that tweeting case-
specific information is prohibited because it divulges that information to outsiders and may be viewable by
a witness excluded from proceedings prior to testimony. In addition, social media use can take many forms,
and providing jurors with the rationale for the restrictions will equip them with the means to evaluate their
own social media conduct and determine whether it falls within the court’s admonition. Finally, jurors will be
better able to see the restrictions as meaningful and important, rather than a boilerplate limitation on their
conduct.®

Our review of criminal pattern jury instructions on improper social media use that have been adopted
by federal circuits and the states leads us to conclude that the most prevalent and serious deficiency is an
inadequate explanation of the rationale for social media prohibitions. Professor Morrison states: “Probably the
most helpful way to give instructions is to explain to jurors why they should not surf, blog, or tweet during
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trial. If this instruction comes across as nothing more than another admonition, jurors may well shrug it off."’
Professor Hoffmeister adds:

Providing the “why” is important because jurors in the Digital Age are more receptive
to learning information online. Moreover, many jurors today feel comfortable using
technology to discover facts for themselves or communicate with others. As a result,
it is a challenge to get these jurors to give up their methods of learning and acquiring
information and adhere to the court’s instructions.*

4, Describe the consequences of violating social media restrictions. To further impress upon jurors
the importance of the social media restrictions, courts should inform jurors of the consequences of failing
to adhere to them, such as mistrials, resulting in a substantial waste of time and resources, and disciplinary
sanctions for jurors who violate the court’s instructions. Hoffmeister suggests the following language:

If you communicate with anyone about the case or do outside research during the trial,
it could lead to a mistrial, which is a tremendous expense and inconvenience to the
parties, the court, and, ultimately, you as taxpayers. Furthermore, you could be held in
contempt of court and subject to punishment such as paying the costs associated with
having a new trial.®

Application of Criteria to lllustrative Modern Social Media Jury Instructions

The following are excerpts from selected jury instructions that address the two categories of social media
use in which most instances of juror misconduct occur: the use of social media to conduct case-related
research and the use of social media to communicate or post/publish information about a case. In addition, the
following instructions also contain one or more of the four criteria for effective social media jury instructions
discussed above.

U.S. Judicial Conference. On August 21, 2012, the U.S. Judicial Conference Committee on Court
Administration and Case Management approved a model jury instruction to help deter jurors from using social
media to research or communicate about cases on which they serve. The instruction is an updated version of
a prior social media instruction adopted in January 2010.The following is an excerpt from the updated 2012
instruction:

You, as jurors, must decide this case based solely on the evidence presented here within
the four walls of this courtroom. This means that during the trial you must not conduct
any independent research about this case, the matters in the case, and the individuals
or corporations involved in the case. In other words, you should not consult dictionaries
or reference materials, search the internet, websites, blogs, or use any other electronic
tools to obtain information about this case or to help you decide the case. Please do not
try to find out information from any source outside the confines of this courtroom.

| know that many of you use cell phones, Blackberries, the internet and other tools
of technology. You also must not talk to anyone at any time about this case or use these
tools to communicate electronically with anyone about the case. This includes your
family and friends. You may not communicate with anyone about the case on your cell
phone, through e-mail, Blackberry, iPhone, text messaging, or on Twitter, through any
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blog or website, including Facebook, Google+, My Space, LinkedIn, or YouTube. You may
not use any similar technology of social media, even if | have not specifically mentioned
it here. | expect you will inform me as soon as you become aware of another juror’s
violation of these instructions.>

Minnesota. Recognizing the need to use plain language jury instructions, Minnesota’s criminal jury
instructions provide two versions of its preliminary criminal instruction, an original version and a more
simplified plain language version. A note to judges in the instructions explains, “Each judge will probably find
jurors respond best to a statement about the process and the case that is phrased as naturally as possible by
the judge.”s The following is an excerpt from the plain language version:

When you go home during the trial, do not talk to your family, friends, or others about the
case. You may tell them you are a juror on a criminal case and that is all that you should
tell them. Do not report your experiences as a juror while the trial and deliberations are
going on. Do not e-mail, blog, tweet, text or post anything to your Facebook, MySpace,
or other social networking sites about this trial. Do not visit any “chat rooms” where this
case may be discussed.

Do not read or listen to news reports about the case.

Do not do your own investigation. Do not ask people about this case. Do not visit
any of the locations mentioned in the trial. Do not research anything about the case,
including the issues, evidence, parties, witnesses, location, or the law, through any form
of written, print, electronic or Internet media.

If you do not follow these instructions, you may jeopardize the trial. This may require
the whole trial to be redone and we will have to start over.

Idaho. Instructions in this article are based, in part, on Idaho’s criminal jury instruction on juror conduct.
Idaho’s instruction improves juror comprehension by addressing social media restrictions as they apply
to specific popular uses of social media, such as looking up information online as a matter of routine. The
instruction also accomplishes this by addressing social media using the popular terminology, such as
“Googling,” the most common way of referring to looking something up on the Internet. Instructions not to
“Google” anything makes it instantly clear to jurors the type of conduct that is prohibited.

In our daily lives we may be used to looking for information on-line and to “Google”
something as a matter of routine. Also, in a trial it can be very tempting for jurors to do
theirown research to make sure they are making the correct decision. You must resist that
temptation for our system of justice to work as it should. | specifically instruct that you
must decide the case only on the evidence received here in court. If you communicate
with anyone about the case or do outside research during the trial it could cause us to
have to start the trial over with new jurors and you could be held in contempt of court.”

Utah. The “model” jury instruction we propose below is based, in part, on Utah’s criminal jury instruction,
which contains elements of all the criteria suggested for effective social media instructions. Utah’s instruction
is also unique in that it references the growing number of trials that have been disrupted by jurors who have
failed to abide by social media restrictions. The reference to real events may be more effective in commanding
the interest and attention of the jury because it lessens the impression of being a boilerplate admonition.
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Also, Utah's instruction is unusual because it attempts to cast doubt in the minds of jurors that they can avoid
the consequences of violating the court’s instructions by doing so surreptitiously, or by evading detection
until after the conclusion of the trial.

Jurors have caused serious problems during trials by using computer and electronic
communication technology. You may be tempted to use these devices to investigate
the case, or to share your thoughts about the trial with others. However, you must not
use any of these electronic devices while you are serving as a juror.

You violate your oath as a juror if you conduct your own investigations or
communicate about this trial with others, and you may face serious consequences if
you do. Let me be clear: do not“Google” the parties, witnesses, issues, or counsel; do not
“Tweet” or text about the trial .. ..

Please understand that the rules of evidence and procedure have developed over
hundreds of years in order to ensure the fair resolution of disputes. The fairness of the
entire system depends on you reaching your decisions based on evidence presented to
you in court, and not on other sources of information.

Post-trial investigations are common and can disclose these improper activities. If
they are discovered, they will be brought to my attention and the entire case might
have to be retried, at substantial cost.s

Proposed “Model” Social Media Jury Instructions

Needless to say, there is no “perfect” social media instruction, and some jurors will disregard any social
media jury instruction. The effectiveness of an instruction will depend, in part, on such factors as the delivery
of the instructions, their repetition at various points throughout the trial, and the use of complementary
remedies to deter social media misconduct.

The proposed social media jury instructions, below, are based on jury instructions published in the
2011 Supplement to Maryland Criminal Jury Instructions and Commentary. They include two versions of
the instruction: an “amplified instruction” to be given at the beginning and conclusion of the trial and an
“abbreviated instruction” to be given, as appropriate, before a recess and before jurors leave for home at the
end of a trial day.

Social Media Cautioning: Beginning and End of Trial

(Amplified Instruction)

There are rules that each of you must follow in order to have a fair trial in this case. If you fail to follow these
rules, you violate your oath as a juror and may face serious consequences. You must not be exposed to any
information other than the evidence presented in this courtroom. This includes any information about issues
or people involved in this trial. | now want to give you a detailed explanation about what you should and
should not do during your time as jurors.

First, do not communicate to anyone any information about this case, or disclose your thoughts about
this case or the individuals participating in it. This includes, but is not limited to, discussing the evidence, the
lawyers, the court, or your thoughts, opinions, and reactions about any aspect of the case. In addition to not
talking face to face with anyone, you must not share information with anyone about the case by any other
means, for example, by texting, emailing, tweeting, or posting on social-networking sites such as Facebook.
This includes not communicating with your fellow jurors until | give you the case for deliberation. It also applies
to communicating with everyone else, including your family members and your employer, although you may
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notify your family and your employer that you have been seated as a juror in the case.

Second, you must not conduct your own research or investigation about the case or try to get information
from any source other than what you see and hear in the courtroom. | use the word “research” in the broadest
possible meaning of the word. This means, for example, you cannot use a dictionary or a Google search to
obtain even something as simple as the definition of a word you do not understand. You must not consult any
news sources, reference materials, or“Google”any information about the case, the law that applies to the case,
or the people involved, including the defendant, the witnesses, the lawyers, or myself. You must not do any
personal investigation, including visiting any of the places related to this case or viewing them on the Internet,
for example, using Google Maps. This applies whether you are in the courthouse, at home, or anywhere else.

In summary, you may not use any social media technology to conduct your own investigation or
communicate about matters related to this case. Let me be clear: do not “Google” the parties, witnesses,
issues, or counsel; do not “tweet” or text about the trial; do not text or email information about the case; do
not post updates about the trial on Facebook; do not use Google Maps or other Internet sources. Even using
something as seemingly innocent as “Wikipedia”to obtain information related to this case can result in serious
consequences.

It is important that you understand why these rules exist and why they are so important:

Only you have been qualified to be jurors in this case and only you have taken an oath to be fair and
impartial.

The law does not permit you to talk among yourselves about the case until | tell you to begin deliberations
because early discussions can lead to a premature final decision.

In our daily lives we may be used to looking for information online and to“Google” something as a matter of
routine. Also, in a trial it can be very tempting for jurors to do their own research to make sure they are making
the correct decision, but you must resist the temptation to seek outside information. Looking for outside
information is unfair because the parties do not have the opportunity to refute, explain or correct what you
have discovered. The trial process works by each side knowing exactly what evidence is being considered by
you and what law you are applying to the facts you find.

For this reason, you are not permitted to visit a place discussed in the testimony. First, you cannot always
be sure that the place is in the same condition as it was on the day in question. Second, even if it were in the
same condition, once you go to a place discussed in the testimony to evaluate the evidence in light of what
you see, you become a witness, not a juror. As a witness, you may now have a mistaken view of the scene that
may not be subject to correction by either party.

Finally, you must not read or listen to any news accounts of the case, and you must not do research on any
fact, issue, or law related to the case. For instance, the law often uses words and phrases in special ways, so
it's important that any definitions you hear come only from me, and not from any other source. Your decision
must be based solely on the testimony and other evidence presented in this courtroom. It would not be fair to
the parties for you to base your decision on some reporter’s view or opinion, or upon information you acquire
outside the courtroom which may be incomplete, misleading, or inaccurate.

These rules are designed to help guarantee a fair trial. The fairness of the entire system depends on your
reaching your verdict based solely on the evidence presented to you in court. If you violate these rules, you
jeopardize the fairness of these proceedings and could be held in contempt of court. Also, a mistrial could
result that would require the entire trial process to start over. As you can imagine, a mistrial is a tremendous
expense and inconvenience to the parties, the court, and the taxpayers. [Post-trial investigations are common
and can disclose these improper activities. If they are discovered, they will be brought to my attention and the
entire case might have to be retried.]

| trust that you understand and appreciate the importance of following these rules and, based on your
oath and promise, | know you will do so.
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[If any of you have any difficulty whatsoever in following these instructions, please notify the bailiff or the
clerk, who will notify me. If any of you become aware that one of your fellow jurors has done something that
violates these instructions, you are obligated to report that as well. If a headline or announcement catches
your attention, do not read or listen further. If anyone tries to contact you about the case, either directly or
indirectly, or sends you any information about the case, please report this promptly as well.]®

Social Media Cautioning: During Trial (Abbreviated Instruction)

Let me remind you once again that you must decide this case based only on the evidence introduced
at trial. You must not communicate or share any information with anyone about this case, or disclose your
thoughts about it or the individuals participating in it. This includes, but is not limited to, discussing the
evidence, the lawyers, the court, or your thoughts, opinions, and reactions about any aspect of the case. In
addition to not talking face to face with anyone about the case, you must not communicate information
about the case by any means, including texting, emailing, tweeting, or posting on social-networking sites like
Facebook. You also must not read or listen to any news accounts of the case. Finally, you must not conduct
your own research or investigation about the case or try to get information from any source other than what
you see and hear in the courtroom. This means, for example, you cannot use a dictionary or a Google search
to obtain even something as simple as the definition of a word you do not understand.

In summary, do not “Google” the parties, witnesses, issues, or counsel; do not “tweet” or text about the
trial; do not text or email information on the case; do not post updates about the trial on Facebook; do not use
Google Maps or other Internet sources. Even using something as seemingly innocent as “Wikipedia” to obtain
information related to this case can result in serious consequences.

[If any of you have any difficulty whatsoever in following these instructions, please notify the bailiff or the
clerk, who will notify me. If any of you become aware that one of your fellow jurors has done something that
violates these instructions, you are obligated to report that as well. If a headline or announcement catches
your attention, do not read or listen further. If anyone tries to contact you about the case, either directly or
indirectly, or sends you any information about the case, please report this promptly as well.]®

Conclusion

An increasing number of cases address issues arising from allegations of juror misconduct using social
media. At least 36 states and four federal circuits have adopted jury instructions that seek to deter juror misuse
of social media with varying degrees of specificity and effectiveness, as reflected in the case law. A review
of these jury instructions suggests that effective social media instructions should meet four criteria: (1) use
plain language and social media terminology; (2) give specific examples of prohibited social media conduct;
(3) explain the rationale for social media restrictions; and (4) describe the consequences of violating social
media restrictions. The most common and serious deficiency is an inadequate explanation of the rationale for
social media restrictions.

We propose two “model”jury instructions—an amplified and an abbreviated version—that should reduce
juror misunderstanding and confusion, enable jurors to better understand the restrictions as meaningful and
important, and direct juror attention to the serious consequences of violating the court’s instructions. <*
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Actions by Judges:
Immunity - Liability — Indemnity?

By David A. Harris, Assistant Attorney General

Introduction

Judges, like any other defendant, can be sued in either state or federal
court. The doctrine of judicial immunity is well established in state and
federal law. The majority of suits against judges have been filed in federal
court. For this reason, the main focus of this paper is judicial liability in
federal rather than state court. As with every other area of the law, this subject matter is evolving. You should
maintain an awareness of legislation and cases which impact judicial immunity during the time that you are
on the bench.

Sovereign Immunity

In 2011 the Texas Supreme Court interpreted §101.106(f) Tex. Civ. Prac. & Rem. Code to hold that any
common law cause of action against an employee arising from the course and scope of the governmental
employee’s position is effectively a suit against the employee in their official capacity. If the employee files
the proper motion, the suit against him must be dismissed.? The plaintiff has 30 days to voluntarily dismiss
the employee and name the agency as the defendant. When ruling on motions of this type involving other
agencies, it would behoove you to bear in mind that any judicial erosion of this immunity will be applicable
to the judicial realm. This immunity has been used to extricate judges from suits when their actions were not
clearly judicial.

Judicial Immunity

It is hornbook law, settled in our jurisprudence for over a century, that a judge enjoys absolute immunity
from liability for damages for judicial acts performed within his jurisdiction. The doctrine of absolute judicial
immunity protects judges from liability for all actions taken in their judicial capacities, so long as they do
not act in a clear absence of all jurisdiction.? It is well settled that the doctrine of absolute judicial immunity
protects a judicial officer not only from liability, but also from suit.*

In Mireles v. Waco, the United States Supreme Court reiterated the long standing rule that absolute judicial
immunity is overcome in only two rather narrow sets of circumstances: first, a judge is not immune from
liability for non-judicial actions, i.e., actions not taken in the judge’s judicial capacity; and second, a judge is
not immune for actions, though judicial in nature, taken in a complete absence of all jurisdiction.

Judges are absolutely immune against an action for damages for acts performed in their judicial capacity,
even when such acts are alleged to have been done maliciously or corruptly.” The fact that it is alleged that
the judge acted pursuant to a conspiracy and committed grave procedural errors is not sufficient to avoid
absolute judicial immunity.® Grave procedural errors do not deprive a judge of all jurisdiction.”

In determining whether a judge’s actions were “judicial in nature” the Federal Court is to consider whether
(1) the precise act complained of is a normal judicial function; (2) the acts occurred in the courtroom or
appropriate adjacent spaces such as the judge’s chambers; (3) the controversy centered around a case pending
before the court; and (4) the acts arose directly out of a visit to the judge in his official capacity. A judge’s acts
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are judicial in nature if they are normally performed by a judge and the parties affected “dealt with the judge
in his judicial capacity.”® These four factors are broadly construed in favor of immunity, and the absence of one
or more factors does not prevent a determination that judicial immunity applies in a particular case. These
factors should be construed broadly in favor of immunity, and should be construed generously to the holder
of the immunity and in light of the policies underlying judicial immunity.’

There are two tests found in the above discussion of judicial immunity. When gauging your entitlement
to judicial immunity you must first determine whether or not you are engaged in a judicial function (see Four
Part Test) and if so, whether or not you are acting in an absence of jurisdiction.

When gauging their own conduct, most judges have a tendency to be overly generous in determining
whether or not they are entitled to judicial immunity. For this reason, it would be wise for every judge to be
familiar with Forrester v. White.

Forrester v. White'®

Forrester v. White is a United States Supreme Court case that was decided in 1988. The defendant judge
had hired, promoted, then demoted, and ultimately fired a female probation officer. The defendant judge was
sued for sexual discrimination. The United States Supreme Court ultimately determined that the defendant
judge was not entitled to judicial immunity. They noted that judges act in administrative, legislative, and
executive functions. All of these functions could be legislatively assigned. They went on to discuss the various
capacities that judges act in other than the judicial capacity.

The Court then analyzed the facts before them. It opined that while the actions of supervising the Court
“ .. may be important in providing the necessary conditions of a sound adjudicative system. The decisions
at issue, however, were not themselves judicial or adjudicative” They noted that there was no reasonable
distinction between the actions of this type taken by judges and any other governmental office. Finally, they
determined that qualified immunity would be sufficient to provide the judge with sufficient safeguards to
make a judge feel comfortable in discharging an incompetent employee.

A strict reading of Forrester suggests that only actions taken in the narrow confines of the courtroom
are protected by judicial immunity. This is the position pressed by plaintiff’s attorneys seeking to subject
judges to liability. They will always try to paint the “complained-of conduct”as an administrative act since it is
undisputed that such actions are no longer protected by any type of judicial immunity. As a judge you will be
required to participate in functions other than presiding over your court. The status or nature of most of these
functions have yet to be determined by any court.

Judicial Immunity Limitations

Since 2000, there has been an increase in the number of suits filed against judges by attorneys in Texas.
Fortunately, most of these cases have been disposed of at the trial court level, and no appeal has been taken.
This section is included so that you are aware of the types of challenges that are being made to judicial
immunity.

Alexander v. Tarrant County. A probationer being housed at a shock incarceration facility died from a rare
staph infection. The parents of the deceased brought a civil rights suit against the Tarrant County criminal
judges asserting that they had breached their administrative duties to the deceased probationer by allowing
a private sector contractor to operate the facility. The Texas Code of Criminal Procedure mandates that sole
responsibility for the supervision of probationers rests with the judiciary. Moreover, Chapter 76 of the Texas
Government Code mandates the establishment of Adult Probation Departments.The federal judge determined
that the defendant judges were not entitled to judicial immunity. His rationale was that the statute entitled
rather than mandated judicial participation in the Adult Probation Departments. This test was never reviewed
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by the Fifth Circuit. The case was subsequently dismissed due to Plaintiff’s failure to state a claim against the
judges sufficient to overcome an assertion of qualified immunity. Qualified immunity will be discussed below.
Plaintiff agreed to forego the appeal of this dismissal as a part of a settlement of an ancillary case.

Davis v. Tarrant County. Plaintiff is a criminal defense attorney practicing law in Tarrant County, Texas. He
applied to be placed on the felony appointment list mandated by the Fair Defense Act. The district judges
voted to exclude Plaintiff from the list, and suit was brought against the district judges asserting that the
passage of the Fair Defense Act changed the character of appointment of counsel from a judicial act to an
administrative act. The federal judge dismissed this case based upon judicial immunity. On April 8, 2009, the
Fifth Circuit affirmed the trial court’s dismissal.' This case contains a good discussion of the “nature of the act”
analysis. Ultimately, the Fifth Circuit determined that even though the creation of a list of attorneys has been
determined to be an administrative act,'>the creation of a list under the Fair Defense Act is judicial.

Qualified Immunity

You will recall that when the United States Supreme Court decided Forrester v. White, they determined that
depriving judges of judicial immunity in the employment context should not adversely impact the operation
of the court. They specifically stated that the defenses available in the doctrine of qualified immunity should
be sufficient to allow for the efficient operation of the court in personnel matters.

The doctrine of qualified immunity shields governmental officials from civil liability “to the extent that their
conduct is objectively reasonable in light of clearly established law.”'* The burden of negating the defense of
qualified immunity lies with the plaintiff." When a motion for summary judgment is before the Court on
qualified immunity, the district court must make two determinations: (1) whether the conduct at issue, as a
matter of law, is unreasonable in light of clearly established law; and (2) whether there exists a genuine issue
of material fact that the defendant actually engaged in such conduct.”

Qualified immunity protects a defendant from suits arising from the performance of their discretionary
duties so long as they act in good faith in the exercise of duties that are within the scope of their authority.
This immunity attaches to an official’s actions when his or her job requires the exercise of personal judgment
and discretion. The purpose of such immunity is to insulate government employees from personal liability
and from the harassment of litigation.'® Moreover, it is also a prerequisite to liability that the law that the
defendant allegedly violated was “clearly recognized” at the time of the violation."” The Supreme Court has
encouraged trial courts to make the qualified immunity determination as early as possible. If the defendant
can establish his entitlement to qualified immunity as a matter of law, it functionally can be as effective as
judicial immunity.

Texas is in the Fifth Circuit. The Fifth Circuit has mandated that once a defendant raises qualified immunity
in their answer, the plaintiff must overcome the assertion of qualified immunity with specific (non-conclusory)
allegations sufficient to overcome the assertion of qualified immunity.'®

The Fifth Circuit does not allow any discovery until the plaintiff has met this pleading threshold. Other
circuits are not as rigid in their interpretation of qualified immunity. Many courts allow limited discovery on
the subject of qualified immunity. In most instances, a denial of qualified immunity is immediately appealable.
However, the plaintiff can successfully defeat an interlocutory appeal if they can establish that the analysis of
qualified immunity rests in any part on a factual determination.

As a general rule, a defendant can only be held liable for a violation of 42 U.S.C. § 1983 if they were actually
personally involved in the action that allegedly brought about a harm. The Fifth Circuit has held that lawsuits
against supervisory personnel based on their positions of authority are claims of liability under the doctrine
of respondent superior which generally does not apply in § 1983 cases.’” A supervisor may be held liable if
there is personal involvement in a constitutional deprivation, a causal connection between the supervisor’s
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wrongful conduct and a constitutional deprivation, or if supervisory officials implement a policy so deficient
that the policy itself is a repudiation of constitutional rights and is the moving force behind a constitutional
deprivation.?? Qualified immunity does not attach to anything other than discretionary actions. If an action is
ministerial (mandated by law or a rule), qualified immunity does not attach. An important distinction should
be drawn between duties which are legislatively mandated, and those which allow the discretion in how the
duty is to be performed to be left up to the actor.

Injunctive / Declaratory Relief

Be aware of the fact that judges are subject to injunctive and declaratory relief just like any other official.
Such a suit on the equity side of the docket also avoids the bar of sovereign and Eleventh Amendment
immunity. While there is no risk that a judge will be required to pay monetary damages, a prevailing plaintiff
is entitled to recover court costs and attorney’s fees.

Conclusion

We have seen that all actions taken by judges are not judicial in nature. The character of the action
determines whether or not an act taken by a judge will be protected by judicial immunity. Judges and other
governmental officials can act in either an official or individual capacity. If a judge is engaged in a non-judicial
function, he may be protected by legislative or prosecutorial immunity. If the action is administrative in nature,
the judge is only protected by the defense of official immunity. If a judge is found to be liable for an improper
action for which no immunity attaches, he is personally responsible for any damages assessed against him in
excess of any potential available indemnification limits afforded by state statute. County judges look to the
county to provide indemnification, but there will also be limits to that indemnification. Probate judge bond
liability is beyond the scope of this paper.

What You Can Do

| would encourage every judge to become proactive in understanding the potential scope of their liability
as well as the indemnification potentially available to protect them in the event of an adverse verdict. In
addition to becoming acutely familiar with the test to be used in determining when actions are judicial, the
judge should familiarize themselves with the interpretation of qualified immunity. | would encourage judges
to determine the appropriateness of their involvement in potentially dangerous situations by applying the
same test that they would apply in determining whether or not they would allow expert testimony in their
court. Specifically, if the judge, by education, training. or experience does not possess any greater expertise
than a layperson in a particular subject area, they should be loathe to impose their judgment or opinion in
any situation.

If employment decisions are being made in a department or agency over which the judge has supervisory
control, the judge should be reluctant to interfere with such decisions unless the judge possesses professional
knowledge or expertise which equips them to do so. Put another way, the judge’s personal preferences and
personality should not create, or be the basis of conflicts. | would recommend that you create a notebook
containing the statutes which impose any duties and/or obligations on you. Be familiar with the wording of
the statute, and at the time you are performing the duties mandated by the statute be sensitive to the fact
that you may be engaged in an administrative acts.

Keep in mind that if you are acting in an administrative capacity your only immunity may be qualified
immunity. Qualified immunity only attaches to discretionary tasks. Put another way, if the statute mandates
that you take a particular action, and you do not do so, you are not performing a discretionary task, and
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qualified immunity will not be available. Finally, | would encourage you to start thinking and acting like judges.
Obviously, each of you had to select a political party to reach the bench that you now hold. Political infighting
in the judiciary will only inure to the benefit of those seeking to expand judicial exposure. As noted above,
the litmus test in qualified immunity is a “reasonableness” standard. Put another way, consistency among the
judiciary will inure to the benefit of all judges. Similarly, open communication on the proper way to handle
challenges facing judges should lead to more consistency thereby strengthening the potential defense of
qualified immunity.

You should also be aware of the fact that a matter has been handled in a particular way in the past is not
a guarantee that there will not be future liability. Talk to more experienced judges, and benefit from their
experience. You should also take the time to examine their recommendations in the new light of potential
judicial immunity, and determine whether or not improvements can be made to existing systems. <+
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Overview of the Law of Misappropriation of Trade
Secrets and Noncompete Agreements in Texas?

By: Sherrard (Butch) Hayes, Julie A. Springer & Sara E. Janes

This article is provided as a general resource. The information herein does not constitute legal advice and is not intended to constitute advertising or

solicitation for legal services.

revolution or the proliferation of social media, that“we live in a world of high employee

mobility and easy transportability of information.”? That observation is even truer
today, and the risks to employers of losing important information are multiplied many times
over by the acceleration of technology. One recent study found that “[n]early 60 percent
of employees who quit a job or are asked to leave are stealing company data.” Close to 90
percent of defendants in trade-secret cases are the plaintiffs’ former employees or business
partners.* This article explores ways in which the legal system can help employers protect
themselves from misappropriation of their trade secrets by and unfair competition from
departing employees~

The Texas Supreme Court observed some time ago, before the full swing of the internet

|. Trade Secrets

A. Potential Claims

1. State Law Causes of Action

This spring, the Texas Legislature enacted the Texas Uniform Trade Secrets Act (“TUTSA").6
TUTSA applies to the misappropriation of trade secrets that occurs on or after September 1,
2013, TUTSA's effective date.” Because existing law will continue to govern claims based on
misappropriation occurring pre-TUTSA, and because the common law is likely to have some
effect on how Texas judges interpret and apply TUTSA, this paper addresses current trade-
secret remedies as well as the remedies that are available under TUTSA as of September 1,
2013.

a. Misappropriation of Trade Secrets
(1) Occurring Before September 1,2013
(a) Common Law

There are many similar, but slightly different, iterations of the elements of a trade-secret
claim under Texas common law. Texas state courts have typically required the following four
elements®:

i. Existence of a trade secret;

ii. Acquisition of the trade secret through breach of a confidential or contractual

relationship or through other improper means;

iii. Unauthorized use or disclosure of the trade secret; and

iv. Damages.
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In contrast, federal courts applying Texas law have often stated that the claim requires proof of only three
elements: “(a) a trade secret existed; (b) the trade secret was acquired through a breach of a confidential
relationship or discovered by improper means; and (c) use of the trade secret without authorization from
the plaintiff.? In fact, the Fifth Circuit has questioned whether damages are an essential element of a trade-
secret claim.'® More recently, however, the Fifth Circuit recited the claim as having four elements, including
damages."

In the trade secret context, injunctive relief is often as important—if not more so—than damages. As
with the merits-based elements, the necessary showing for injunctive relief is stated somewhat differently in
federal and state court. In state court, a plaintiff must “plead and prove three elements to obtain a temporary
injunction: (1) a cause of action against the defendant; (2) a probable right to the relief sought; and (3) a
probable, imminent, and irreparable injury in the interim.”’? To obtain injunctive relief in federal court, a
plaintiff must show a substantial likelihood of success on the merits, a substantial threat of irreparable harm
absent an injunction, a balance of hardships in [the plaintiff’s] favor, and no disservice to the public interest.""

Existence of Trade Secret

In the seminal case of Hyde Corp. v. Huffines, the Texas Supreme Court defined a trade secret as“any formula,
pattern, device or compilation of information which is used in one’s business and presents an opportunity to
obtain an advantage over competitors who do not know or use it.""* Although this definition would seem
to require that a plaintiff is actually using the trade secret, it has been interpreted as requiring only that a
plaintiff be “in possession of the information and ... in a position to use it” to his competitive advantage.’
Accordingly, “the mere fact that a company is not utilizing information at the present time does not prevent
that information from being subject to trade-secret protection.”’®

Not surprisingly, secrecy is a crucial part of the definition."” “While absolute secrecy is not required, a
substantial element of secrecy must be demonstrated.”*® In determining whether something is a trade secret,
Texas courts examine six factors, taken from the Restatement':

(1) Extent to which the information is known outside of his business;

2) Extent to which it is known by employees and others involved in his business;
3) Extent of the measures taken by him to guard the secrecy of the information;
4) Value of the information to him and to his competitors;

5) Amount of effort or money expended by him in developing the information;

(6) Ease or difficulty with which the information could be properly acquired or duplicated by others.

The six factors are “relevant but not dispositive,” and a plaintiff does not necessarily have to satisfy all six
factors.? Other circumstances, such as industry custom and the way in which other jurisdictions have treated
the type of information at issue, may also be relevant.?' The factors should be weighed “in the context of the
surrounding circumstances."*

“Iltems such as customer lists, pricing information, clientinformation, customer preferences, buyer contacts,
market strategies, blueprints, and drawings have been shown to be trade secrets” under the common law
test.? “[Clompilations of information, even readily available information, may constitute a trade secret.”*
Negative know how can also be a protectable trade secret because “[klnowing what not to do often leads
automatically to knowing what to do."*

(
(
(
(

Acquisition in Violation of a Confidential or Contractual Relationship or by Improper Means

The second element requires that there be something untoward about the acquisition of the trade secret.
It can be satisfied by proof that the trade secret was acquired in violation of a confidential or contractual
relationship, as is often the case in trade secret cases involving former employees.?
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A confidential or contractual relationship is not a requirement, however, and acquisition by improper
means is also actionable.”A complete catalogue of improper means is not possible. In general they are means
which fall below the generally accepted standards of commercial morality and reasonable conduct.”* Duping
a third party into breaching a nondisclosure agreement is one example of improper means.?® Taking aerial
photographs of a chemical plant before the roof could be fully constructed is another.?® In characterizing
that conduct as improper, the Fifth Circuit stressed that improper means need not require “a trespass, other
illegal conduct, or breach of a confidential relationship.”*° Rather, “[t]o obtain knowledge of a process without
spending the time and money to discover it independently is improper unless the holder voluntarily discloses
it or fails to take reasonable precautions to ensure its secrecy.”!

Unauthorized Use or Disclosure

The third element is unauthorized use or disclosure. The Fifth Circuit has stated that “[a]ctual use or
disclosure of the trade secret is a required element of the tort” under the common law.>? State courts have
acknowledged a similar “actual use” requirement.*

The meaning of “use,” however, is a somewhat flexible concept.** Although the Texas Supreme Court has
not elaborated on the definition of “use,” intermediate appellate courts have defined “use” as “commercial use,
by which a person seeks to profit from the use of the secret.”** Relying on the Restatement, the Fifth Circuit has
defined “use” as follows: “Any exploitation of the trade secret that is likely to result in injury to the trade secret
owner or enrichment to the defendant is a ‘use’. . . . Thus, marketing goods that embody the trade secret,
employing the trade secret in manufacturing or production, relying on the trade secret to assist or accelerate
research or development, or soliciting customers through the use of information that is a trade secret .. . all
constitute ‘use”** Accordingly, whether there has been “use” of a trade secret may depend upon the nature
of the trade secret, the circumstances of its misappropriation, and the benefit the defendant is alleged to
have obtained from the misappropriation.?’ [M]any, if not most,” trade secret cases “rest[] on circumstantial
evidence,”® and courts will infer use when it is appropriate.

The “actual use” requirement can be problematic in cases in which a plaintiff is facing a very real threat of
use. Consequently, threatened use or disclosure—as opposed to actual use or disclosure—can be sufficient
for injunctive relief.?? In these cases, the courts granted injunctive relief, even when there was no evidence
of actual use, when the defendants possessed confidential information, were in a position to use it, and the
courts found it likely that the defendants would in fact use the confidential information.*

Where a plaintiff does no more than establish “a theoretical possibility” that a defendant could divulge
its trade secrets, courts will not order an injunction, particularly when the defendant has no need to use the
plaintiff's confidential information.*!

Damages

The final element of a common-law trade-secret misappropriation claim is damages.*? As the Fifth Circuit
has explained, a “flexible approach” should be used to calculate damages for misappropriation.”®* Accordingly,
damages “can take several forms: the value of plaintiff’s lost profits; the defendant’s actual profits from the
use of the secret; the value that a reasonably prudent investor would have paid for the trade secret; the
development costs the defendant avoided incurring through misappropriation; and a ‘reasonable royalty.”**
A plaintiff need not prove damages with exact precision.*

As mentioned above, the Fifth Circuit has suggested that damages may not be an essential element of a
trade-secret claim and stated that “[c]ertainly damages need not be shown to get an injunction to protect the
trade secret."*¢ Whether a showing of damages is relevant to a likelihood of success on the merits, however, a
showing of some type of injury is undoubtedly relevant to a likelihood of irreparable harm.*
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In the injunction context,“An injury is irreparable if the injured party cannot be compensated adequately in
damages or if the damages cannot be measured by any certain pecuniary standard. To demonstrate probable
injury or harm, an applicant must show an injury for which there can be no real legal measure of damages or
none that can be determined with a sufficient degree of certainty.”*® In other words, if a plaintiff’s harm can
be adequately addressed by money damages, it will not be entitled to an injunction.* Injuries that cannot be
adequately compensated by damages include injuries that are difficult or impossible to quantify.>

Although some jurisdictions routinely apply a presumption of harm when a trade-secret plaintiff shows
a likelihood of success on the merits, only a couple Texas courts have relied on such a presumption.®
Accordingly, the most prudent course for plaintiffs litigating trade-secret claims in Texas is to demonstrate an
actual likelihood of harm instead of relying upon a presumption.>

Attorney’s Fees, Punitive Damages, and Limitations

Attorney’s fees are not recoverable for a common-law trade-secret misappropriation claim, although they
can be recovered if the misappropriation is also a breach of contract, or if the plaintiff asserts the claim under
the Texas Theft Liability Act.*3

Punitive damages are available for the common-law tort of trade-secret misappropriation only upon a
finding that the harm to the plaintiff resulted from fraud, malice, or gross negligence.>* In addition, the plaintiff
must recover actual damages; nominal damages are insufficient.> Punitive damages are limited “to the greater
of (1)(A) two times the amount of economic damages; plus (B) an amount equal to any noneconomic damages
found by the jury, not to exceed $750,000; or (2) $200,000."%¢

The statute of limitations for trade-secret misappropriation is three years.>”

For misappropriations made on or after September 1, 2013, TUTSA will apply instead of the common
law.>® However, to the extent the common law is not in conflict with TUTSA, it will almost certainly still be an
important guide to courts and litigants.

(b) Texas Theft Liability Act

For misappropriation occurring prior to September 1, 2013, the Texas Theft Liability Act (“TTLA”) provides
another cause of action for trade-secret misappropriation.®® The TTLA allows a plaintiff to seek damages for
“theft,” defined as “unlawfully appropriating property” as described by the section of the Texas Penal Code
criminalizing theft of trade secrets, among other sections.®® The Penal Code provides that a “person commits
an offense if, without the owner’s effective consent, he knowingly: (1) steals a trade secret; (2) makes a copy of
an article representing a trade secret; or (3) communicates or transmits a trade secret.”®’

Misappropriation under the TTLA, accordingly, appears to have five elements®:

1. Ownership of a trade secret (as that term is defined in the Penal Code);

Unlawful appropriation, or theft (as that term is defined in the Penal Code);

The unlawful appropriation was made knowingly;

The unlawful appropriation was made without the owner’s effective consent; and
. Damages.

The Penal Code defines “trade secret” as “the whole or any part of any scientific or technical information,
design, process, procedure, formula, or improvement that has value and that the owner has taken measures
to prevent from becoming available to persons other than those selected by the owner to have access for
limited purposes.”®® The incorporation of the adjectives “scientific or technical” would seem to make this
definition somewhat narrower than the common-law definition, but courts have concluded that “[t]he
statutory definition of trade secret comports with the definition used when tort and contract trade secret law
is considered.”®*

VAW
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Relatively few cases have meaningfully explored the TTLA in the trade secret context, but it could certainly
be useful.®* The misappropriation/theft element may be more difficult to prove under the TTLA than under the
common law, however.%¢

Available Remedies

The TTLA allows a successful plaintiff to recover from the thief actual damages and, in addition, damages
in a sum not to exceed $1,000. The TTLA does not expressly create a right to punitive damages, but the Texas
Damages Act exempts theft punishable as a third-degree felony—Ilike theft of trade secrets, Tex. PenaL CoDE §
31.05(c)—from the cap on punitive damages, suggesting that punitive damages are available and potentially
quite substantial.®® Because knowing appropriation is an element of trade-secret theft under the TTLA, the
fraud, malice, or gross negligence standard of Civil Practice and Remedies Code § 41.003(a) should be easily
satisfied. The TTLA “does not authorize injunctive relief."”°

Attorney’s Fees, Punitive Damages, and Limitations

The TTLA provides that a prevailing party “shall be awarded court costs and reasonable and necessary
attorney’s fees” ”' To be a prevailing party, a plaintiff must receive an actual damages award.”? In contrast, a
defendant can “[c]learly ... be a prevailing party under the TTLA. And a defendant who was accused of theft
but not found liable would obviously suffer no damages due to theft, but would still be the prevailing party.””?
Parties should specifically plead for attorney’s fees under the TTLA.”

The TTLA does not contain a statute of limitations.”” There do not appear to be any published opinions
addressing the statute of limitations for a TTLA claim based on theft of trade secrets. For TTLA claims based
on other types of theft, courts have looked to the most analogous statute of limitations in Chapter Sixteen
of the Civil Practice and Remedies Code.”® Under this logic, the general three-year statute of limitations “for
misappropriation of trade secrets” would apply.”” As no court has addressed this precise issue, it is possible
that trade-secret TTLA claims could be subject to a different limitations period.

The TTLA is not a viable cause of action for misappropriation of trade secrets made on or after September
1,2013.7®

(2) Occurring On or After September 1, 2013 — TUTSA

The Texas Uniform Trade Secrets Act applies “to the misappropriation of a trade secret made on or after
September 1, 2013.”° Misappropriations made before September 1, 2013, are governed by then-existing law,
even if suit is not filed until on or after that date.®® Further citations to TUTSA in this section will be to the act
as it appears in Chapter 134A of the Texas Civil Practice and Remedies Code.

n

Definitions

In keeping with the common law, TUTSA defines “misappropriation” broadly, incorporating the concepts
of “improper means” and duties of confidentiality.®’ The definition of “misappropriation” also includes the
“disclosure or use of a trade secret of another without express or implied consent by a person who: before
a material change of the person’s position, knew or had reason to know that it was a trade secret and that
knowledge of it had been acquired by accident or mistake”, id. at 134A.002(3)(B)(iii)—a situation that is not
clearly actionable under the common law.

“Improper means” is defined to “include[] theft, bribery, misrepresentation, breach or inducement of a
breach of aduty to maintain secrecy, to limit use, or to prohibit discovery of a trade secret, or espionage through
electronic means.”®? Given that the common law’s definition of “improper means”is intentionally imprecise (i.e.
means which fall below the generally accepted standards of commercial morality and reasonable conduct),
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and that the list is merely inclusive, the definition is likely to be interpreted expansively.

The term“trade secret”itself is defined as“information, including a formula, pattern, compilation, program,
device, method, technique, process, financial data, or list of actual or potential customers or suppliers, that®::

A. derives independent economic value, actual or potential, from not being generally known to, and not

being readily ascertainable by proper means by, other persons who can obtain economic value from
its disclosure or use; and

B. is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Again, this definition—which omits the Restatement’s language, quoted in Huffines, requiring that the
plaintiff “use” the trade secret in its business—is consistent with the common law. Importantly for many Texas
employers, the definition departs from the Uniform Trade Secrets Act in that it continues to expressly recognize
financial data and customer lists as trade secrets.®

Available Relief

TUTSA allows injunctive relief for “[alctual or threatened misappropriation,” putting to rest once and for
all the question of whether actual use is a requirement.®> TUTSA also specifically provides that an “injunction
may be continued for an additional reasonable period of time,”even when the trade secret has ceased to exist,
“in order to eliminate commercial advantage that otherwise would be derived from the misappropriation.
“In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.” ¥
TUTSA does not define “appropriate circumstances,” but this provision may lessen the general reluctance to
award mandatory (as opposed to prohibitory) injunctive relief.®

In addition to, or instead of, injunctive relief, a successful plaintiff can recover damages, which “can include
both the actual loss caused by misappropriation and the unjust enrichment caused by misappropriation that
is not taken into account in computing actual loss.”®® Alternatively, damages “may be measured by imposition
of liability for a reasonable royalty.””® The reasonable-royalty measure of damages is limited on its face to “a
misappropriator’s unauthorized disclosure or use of a trade secret,” suggesting that it may not be available
for a misappropriator who merely acquires a trade secret by improper means but does not disclose or use it.”!

Attorney’s Fees, Punitive Damages, and Limitations

In animportant departure from the common law, TUTSA gives courts discretion to award attorney’s fees to
a“prevailing party”in certain circumstances.” A prevailing defendant may recover attorney'’s fees if “a claim of
misappropriation is made in bad faith” or “a motion to terminate an injunction is . . . resisted in bad faith.”** A
prevailing plaintiff may recover attorney’s fees if “willful and malicious misappropriation exists” or if “a motion
to terminate an injunction is made ... in bad faith.”* TUTSA does not define “willful and malicious,”“bad faith,”
or“prevailing party.”Because TUTSA authorizes injunctive relief as well as damages, and because the attorney’s
fees section specifically addresses motions to terminate injunctions, it may be that a plaintiff who obtains
either damages or injunctive relief—assuming the requisite showing of willfulness or maliciousness—would
be a prevailing party.*®

Punitive damages are available, but not mandatory, upon proof by clear and convincing evidence of
“willful and malicious misappropriation.””® The amount of punitive damages may not exceed twice the actual
loss, unjust enrichment, or reasonable royalty recovered under §134A.004(a).”

TUTSA does not contain a specific statute of limitations, but it is likely that the current three-year statute
of limitations “for misappropriation of trade secrets” will apply.?®
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Preemption of Conflicting Remedies

For trade-secret misappropriation made on or after September 1, 2013, TUTSA “displaces conflicting tort,
restitutionary, and other law of this state providing civil remedies for misappropriation of a trade secret.”* In
addition to this general provision, TUTSA also specifically amends the TTLA to remove misappropriation of
trade secrets, as defined in Texas Penal Code § 31.05, from the definition of theft in the TTLA, making trade-
secret theft non-actionable under the TTLA, even without the general “displacement” provision.'®

TUTSA does not affect “other civil remedies,” as long as they are “not based upon misappropriation of a
trade secret,” and it does not affect contractual or criminal remedies, “whether or not [they are] based upon
misappropriation of a trade secret.”"°' Accordingly, “other civil remedies” remain viable to the extent they (a) do
not conflict with TUTSA or (b) are not based on misappropriation. The scope of TUTSA's preemption provision
will likely be the subject of some litigation.

b. Breach of Contract and Other State Law Causes of Action

Cases involving misappropriation of trade secrets frequently involve claims for breach of contract, too.
TUTSA“does not affect contractual remedies, whether or not based upon misappropriation of a trade secret,”so
available contract claims should be pursued for misappropriation occurring both before and after September
1, 2013.7%2 Benefits of asserting a contract claim, if one is available, include the availability of attorney’s fees,
either under the terms of the contract or Tex. Civ. Prac. & Rem. Code § 38.001(8),'®and a four-year statute of
limitations, Tex. Civ. Prac. & Rem. Code § 16.051.

Trade-secret cases can also implicate a number of torts—including breach of fiduciary duty, conversion,
fraud, conspiracy, and tortious interference—that are often asserted as supplemental causes of action. As
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mentioned above, the extent to which TUTSA will preempt these causes of action is unclear.104

2. Federal Cause of Action - CFAA

The Computer Fraud and Abuse Act (“CFAA”) makes it a crime to, among other things, “intentionally
access[] a computer without authorization or exceed[] authorized access” and thereby obtain “information
from any protected computer,’which is broadly defined as a computer“used in or affecting interstate or foreign
commerce or communication.”'® CFAA also creates a civil cause of action for any person “who suffers damage
or loss by reason of a violation,” as long as the CFAA violation causes loss aggregating at least $5,000 in value
during any one-year period.' Accordingly, the elements for a civil claim under this subsection of CFAA are'”:

i. Intentional

ii. Access of a protected computer

iii. Without authorization or exceeding authorized access

iv. Thereby obtaining information from the computer

v. Loss aggregating at least $5,000 in value during any one-year period.'®

Authorized Access

CFAA was originally enacted as a statute to prevent computer hacking, and courts have struggled with the
extent to which CFAA can be applied in the context of an employee who is technically authorized to access
a computer but uses that access for an unauthorized purpose.’®” “Authorized access,” which is the lynchpin of
the struggle, is not defined by the statute. Some courts, most notably the Ninth Circuit, have interpreted CFAA
narrowly and found it to be inapplicable in the employment context unless an employee lacks permission to
access a particular computer at all.’™®

So far, the Fifth Circuit has taken a fairly broad approach to CFAA. In United States v. John, the court held
that “authorized access’ or ‘authorization’ may encompass limits placed on the use of information obtained by
permitted access to a computer system and data available on that system[,] ... at least when the user knows
or reasonably should know that he or she is not authorized to access a computer and information obtainable
from that access in furtherance of or to perpetrate a crime”""" “To give but one example,” the court wrote,
“an employer may ‘authorize’ employees to utilize computers for any lawful purpose but not for unlawful
purposes and only in furtherance of the employer’s business. An employee would ‘exceed[] authorized
access'if he or she used that access to obtain or steal information as part of a criminal scheme.”"'? Thus, even
though the defendant in John, an account manager at Citigroup, “was authorized to view and print all of
the information that she accessed and that she provided to” her half-brother to incur fraudulent charges on
Citigroup customers’ accounts, the defendant’s “use of Citigroup’s computer system to perpetrate fraud was
not an intended use of that system”and was thus actionable under CFAA.'"? Supporting this conclusion was
the fact that the defendant’s “use of Citigroup’s computer system to perpetrate a fraud was also contrary to
Citigroup employee policies, of which she was aware”"™*

In spite of the Fifth Circuit’s interpretation of CFAA, which incorporates an employer’s “intended use
into the statutory definition of authorization, it is a somewhat open question whether the court would find
CFAA applicable in a typical employment-related trade-secret misappropriation case. In John, the Fifth Circuit
distinguished LVRC Holdings LLC v. Brekka, 581 F.3d 1127 (9th Cir. 2009), a case in which an employer “alleged
that an employee e-mailed to his and his wife’s personal computers proprietary documents to which his
employer had given him access with the intention of using the information to compete with his employer
once heresigned.”""* The Ninth Circuit—concerned at least in part with the idea that a defendant’s breach of“a
state law duty of loyalty to an employer in accessing and using that information to further his own competing
business” could give rise to criminal liability under CFAA—stated that “[tlhe definition of the term ‘exceeds
authorized access’. . . implies that an employee can violate employer-placed limits on accessing information

n
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stored on the computer and still have authorization to access that computer.”"'® In rejecting the Ninth Circuit’s
interpretation, the Fifth Circuit wrote that the concerns in Brekka were not present in John because “[a]n
authorized computer user ‘has reason to know’ that he or she is not authorized to access data or information
in furtherance of a criminally fraudulent scheme.""”

Because the facts of John are at least somewhat distinguishable from the typical trade-secret
misappropriation case, and because of the circuit split on CFAA’s application, a CFAA claim on this type of facts
is not a sure thing.'"® However, at least one Texas district court, relying on John, has found CFAA applicable to
a typical trade-secret scenario.'”” In Meats by Linz, an employee accessed his employer’s computer system and
downloaded a confidential document hours before resigning to work for a competitor.'° The court denied the
employee’s 12(b)(6) motion to dismiss, observing that the employer had sufficiently alleged that the employee
had “accessed the . .. computer system and the [document] and then used it, in violation of the restrictive
covenant agreement. .., to compete directly with the employer in the restricted geographical area. .. .""*

Available Damages

CFAA allows a successful plaintiff to recover “compensatory damages and injunctive relief or other equitable
relief”’22 When a $5,000 loss threshold provides the basis for a CFAA claim, as would likely be the situation in
most trade-secret cases, damages “are limited to economic damages.”'?* The statute’s definition of “loss"—"any
reasonable cost to any victim, including the cost of responding to an offense, conducting a damage assessment,
and restoring the data, program, system, or information to its condition prior to the offense, and any revenue
lost, cost incurred, or other consequential damages incurred because of interruption of service,”§ 1030(e)(11)—
is instructive as to what types of compensatory damages should be recoverable under CFAA.

The Second Circuit has suggested that only those damages that fit within the definition of “loss” are
recoverable.'” Accordingly, the damages available under CFAA may be different than what practitioners
typically think of in the trade-secret context. Indeed, one court has found that “trade secret value” is not
an actionable loss under CFAA—at least when that value is derived from the defendants’ alleged profits—
because it is not an “imminently foreseeable effect of unauthorized computer access,” unlike the other costs
listed in the statute.’®

That said, the provision defining “loss” is “broadly worded” and has been held to “plainly” provide for
“consequential damages” such as “the costs incurred as part of the response to a CFAA violation, including the
investigation of an offense.”’* This type of consequential damages is available even when a plaintiff is limited
to purely economic damages.'” Even if the investigation determines that the harm is less than anticipated,
the costs of investigation could still be recoverable because “hindsight must not guide such an analysis of
whether such actions were reasonably necessary in response to a CFAA violation.”'? Given that the “financial
impact of even a relatively narrow intrusion can be extensive,” the importance of recovering this type of
damages is significant.

Remember that CFAA creates a civil cause of action for any person “who suffers damage or loss"'# In
addition to defining “loss,” the statute also defines “damage,” as “any impairment to the integrity or availability
of data, a program, a system, or information.” '*° Even though the statutory list of what counts as a “loss” is
not limited on its face to cases involving the statutory definition of “damage”—and is in fact non-exclusive,
covering “any reasonable cost”—some courts have stated that “the meaning of ‘loss, both before and after
the term was defined by statute, has consistently meant a cost of investigating or remedying damage to a
computer, or a cost incurred because the computer’s service was interrupted.”

Other courts have not interpreted the meaning of “loss” so narrowly.'*? At least one court has determined
that incorporating a damage or interruption-of-service requirement “would eliminate many reasonable costs
that would otherwise be recoverable and would conflict with the broad language of the statute.”’** The Fifth
Circuit has not addressed the issue.
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Attorneys’ Fees, Punitive Damages, and Limitations

CFAA does not provide for the recovery of attorney’s fees.'** However, some courts have found that
attorney’s fees that “pertain to investigating a CFAA violation” should be recoverable.'® Attorney’s fees that
pertain to prosecuting a CFAA violation, in contrast, are unavailable.'*® CFAA does not provide for punitive
damages.’*” The statute of limitations for CFAA civil claims is two years.'*8

[l. Inevitable Disclosure

“There are circumstances in which trade secrets inevitably will be used or disclosed, even if the defendant
swears that he or she will keep the information confidential.”"*® These circumstances have led some courts to
apply what has become known as the doctrine of inevitable disclosure.

“Courts applying the doctrine have differed over its reach and the circumstances required for its
application, but, generally speaking, the doctrine applies when a defendant has had access to trade secrets
and then defects to the [competitor] to perform duties so similar that the court believes that those duties
cannot be performed without making use of trade secrets relating to the previous affiliation.”"*° Under such
circumstances, some courts have prohibited defendants from working for the competition, or limited the
manner in which they are allowed to do so, even in the absence of a noncompetition agreement.’' In another
iteration of the doctrine, some courts have allowed plaintiffs asserting breach of contract claims based on non-
competition agreements to rely on the inevitable disclosure doctrine to establish irreparable harm in seeking
an injunction.”” No Texas case has expressly adopted the doctrine.'** However, several courts applying Texas
law have implicitly employed “what might be viewed as a modified version of the doctrine”'*

In both Conley and Rugen, the Dallas Court of Appeals affirmed injunctions against former employees when
the former employees possessed confidential information and were in a position to use it for their own benefit
and to the detriment of their former employers; in both cases, the court found these circumstances made
it “probable” that the former employees would use or disclose the information.' In Conley, the injunction
prevented the former employee from using or disclosing the plaintiff’s confidential information and from
working in a certain project for his new employer, and in Rugen, the injunction prevented the former employee
from soliciting the plaintiff's customers or employees—even though neither former employee was subject to
an enforceable noncompetition agreement.’*® “At times,” the court wrote, “an injunction is the only effective
relief an employer has when a former employee possesses confidential information.”'*

More recently, the Houston Court of Appeals (First District) declined to decide whether to adopt the test
applied in Conley and Rugen.'® In that case, the court affirmed the trial court’s order denying a temporary
injunction because the “evidence raise[d] a reasonable inference that [the defendant] did not need to and
would not use [the plaintiff’s] confidential information, i.e., that disclosure and use was not probable.”'*
Practically speaking, the distinctions between these cases are likely explained by the deference given to trial
courts’ findings of fact and determinations of credibility. In other words, in Conley and Rugen, the trial courts
were justified in believing that the defendants would probably use or disclose trade secrets, and in Cardinal
Health, the trial court was justified in believing that use or disclosure was not probable.™

Read together, these cases addressing inevitable (or, more accurately, probable) disclosure implicate a
couple of guiding principles. First, Cardinal Health is a good reminder that there is no irrebuttable presumption
that a former employee in a position to use trade secrets for a competitor will necessarily do so. Second,
cases like Conley and Rugen exemplify the broad equitable powers trial courts have to fashion injunctions.
While these broad powers may encourage practitioners to be aggressive in seeking injunctive relief, in these
authors’ opinion the reality is that courts are naturally reticent to issue broad injunctive remedies in the
absence of compelling facts justifying them, particularly where the remedy sought may exceed the scope of
any contractual restrictions imposed on a defendant.
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[ll. Competition and Solicitation

One way to avoid having to litigate inevitable-disclosure issues is to have employees sign reasonably
tailored covenants not to compete, which can help protect trade secrets, as well as other important business
interests.151 Indeed, alleged breaches of noncompetition agreements are frequently litigated alongside
allegations of trade secret misappropriation. While there is a strong public interest in protecting trade secrets,
however, conflicting interests can be implicated by covenants not to compete.

The Texas Legislature has attempted to balance these competing interests in the Covenants Not to
Compete Act, codified at Texas Business & Commerce Code §§ 15.50-.52. The Covenants Not to Compete
Act is intended “to maintain and promote economic competition in trade and commerce” by “prohibit[ing]
naked restrictions on employee mobility that impede competition while allowing employers and employees
to agree to reasonable restrictions on mobility that are ancillary to or part of a valid contract having a primary
purpose that is unrelated to restraining competition between the parties,’ thereby encouraging employers to
invest in trade-secret development, goodwill, and employee training.'>

A. Covenants Not to Compete

In Texas, a covenant not to compete is enforceable only':

1. Ifitis ancillary to or part of an otherwise enforceable agreement at the time the agreement is made,
and

2. To the extent that it contains limitations as to time, geographical area, and scope of activity to be
restrained that are reasonable and do not impose a greater restraint than is necessary to protect the
goodwill or other business interest of the promisee.

This statute, although intended to codify the common law, caused much confusion for litigants—and
courts—for many years. The storied history of covenants not to compete in Texas has been well-documented
by able judges and commentators and, for the most part, will not be repeated here.’>* Although practitioners
should be familiar with the significant non-compete cases from the Texas Supreme Court—including Marsh,
354 S\W.3d 764; Mann Frankfort Stein & Lipp Advisors, Inc. v. Fielding, 289 S.W.3d 844, 849 (Tex. 2009); Alex
Sheshunoff Mgmt. Servs., L.P. v. Johnson, 209 S.W.3d 644, 652-53 (Tex. 2006); and Light v. Centel Cellular Co. of
Tex., 883 S.W.2d 642, 644 (Tex. 1994)'*>*—this article’s modest goal is merely to summarize the current state of
the law on covenants not to compete.

1. Ancillary to Or Part of an Otherwise Enforceable Agreement
a. An Otherwise Enforceable Agreement Requires the Exchange of Non-lllusory Promises

There is a “two-step threshold inquiry to determine if a covenant not to compete is enforceable.””*® First,
courts decide whether there is an“otherwise enforceable agreement,’i.e. an enforceable agreement in addition
to a covenant not to compete, between the parties.”’ If so, courts then determine whether the covenant not
to compete is “ancillary to or part of” that otherwise enforceable agreement.’>®

“The ‘otherwise enforceable agreement’ requirement is satisfied when the covenant is ‘part of an
agreement that contain[s] mutual non-illusory promises.”'>® The mutual promises need not be express, and
implied promises can be sufficient.'® When there is “offer, acceptance, and consideration for the mutual
promises,’then an otherwise enforceable agreement exists.'®' An unilateral contract that becomes enforceable
by performance, even though not enforceable when initially made, satisfies the “otherwise enforceable
agreement” requirement.’s?

In the at-will employment context, the parties “always retain[] the option of discontinuing employment”
for any reason,” so any promise made in an at-will contract that depends on continued employment is
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illusory.’®* However, “otherwise enforceable agreements’ can emanate from at-will employment so long as
the consideration for any promise is not illusory.”'®*

b. “Ancillary to or Part of” Requires a Reasonable Relationship to an Interest Worthy of Protection

In Light, the Texas Supreme Court employed a two-pronged approach to determine whether a covenant
was “ancillary to or part of “an otherwise enforceable agreement, requiring that“(1) the consideration given by
the employer in the otherwise enforceable agreement must give rise to the employer’s interest in restraining
the employee from competing; and (2) the covenant must be designed to enforce the employee’s consideration
or return promise in the otherwise enforceable agreement.”'®®* The “give rise” requirement led commentators
to observe that “[o]ther than a promise not to disclose trade secrets and confidential information, little else
seem[ed] to satisfy this prong of the statute.”'*®

In 2011, the Texas Supreme Court criticized Light's conclusion as contrary to the language and purpose
of § 15.50.'®” Now, post-Marsh, the requirement that a covenant not to compete be “ancillary to or part of an
otherwise enforceable agreement” is met when the covenant is “reasonably related to an interest worthy of
protection ... "% Although Marsh focused the brunt of its criticism on Light's first prong, it also criticized the
second prong (requiring the covenant to be designed to enforce the employee’s return promise), suggesting
that Marsh’s “reasonably related” test could replace the Light test in its entirety.'®®

Under Marsh, interests that are “worthy of protection”—and thus can support the enforcement of a
covenant not to compete—include “trade secrets, confidential information or goodwill"'7

In Marsh, “options to purchase [company] stock at a discounted price provided the required statutory
nexus between the noncompete and the company’s interest in protecting its goodwill. Exercising the stock
options to purchase [company] stock triggered the restraints in the noncompete.”

By awarding Cook stock options, Marsh linked the interests of a key employee with the company’s long-
term business interests. Stockholders are “owners” who, beyond employees, benefit from the growth and
development of the company. Owners'interests are furthered by fostering the goodwill between the employer
and its clients. The stock options are reasonably related to the protection of this business goodwill.'”

Marsh leaves open the question of whether financial incentives that do not create an ownership interest
would be sufficient.'”?

c. At the Time the Agreement Is Made

In Light’sinfamous footnote six, the court stated that a “unilateral contract, since it could be accepted only
by future performance, could not support a covenant not to compete inasmuch as it was not an ‘otherwise
enforceable agreement at the time the agreement is made’as required by § 15.50."'7% In 2006, the Sheshunoff
court rejected this interpretation, deciding that the “otherwise enforceable agreement” does not need to
be enforceable “at the time the agreement is made.”'”* Rather, “the covenant need only be ‘ancillary to or
part of’ the agreement at the time the agreement is made.”'”® Put differently, “an employer [cannot] spring
a non-compete covenant on an existing employee and enforce such a covenant absent new consideration
from the employer. ... The covenant cannot be a stand-alone promise from the employee lacking any new
consideration from the employer."'7®

d. Examples of Agreements That Satisfy the “Ancillary to or Part of an Otherwise Enforceable Agreement at
the Time the Agreement Is Made” Requirement
« An award of discounted stock options when the employee exercised the options.!”’
« An implied agreement to provide confidential information to an employee “[wlhen the nature of the
work the employee is hired to perform requires confidential information to be provided.”'”®
« A promise to provide an employee special training and access to confidential information, even though
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the promise was illusory when made, when the employer actually performed the promise by providing
training and confidential information.'”

« An agreement between distributors and a magazine publisher “granting [the distributors] the right to
use [the publisher’]s trademarks and logos, along with the opportunity to keep the revenues derived
from selling advertising, [which] linked [the distributors’] pecuniary interests with [the publisher’s]
interest in protecting the company’s goodwill: namely, the relationships developed with its customers
and advertisers.'®

Because Texas law on covenants not to compete has evolved so dramatically in recent years, this article
will not attempt to explore whether other covenants, found unenforceable under Light and its progeny, would
pass muster now. As one commentator has observed, “Marsh USA’s approach would seem to give employers
more leeway and flexibility to construct covenants not to compete as they deem necessary to protect their
business goodwill"'® Employers should be mindful of this flexibility in considering how aggressively to pursue
claims for breach of covenants not to compete, and employees should be aware that their covenants not to
compete likely have more teeth than they would have just a few years ago.

2. Reasonable Limitations on Time, Geography, and Scope of Activity

Although the bulk of litigation surrounding § 15.50 has centered on the“ancillary to or part of an otherwise
enforceable agreement at the time the agreement is made” requirement, “the statute’s core inquiry is whether
the covenant’‘contains limitations as to time, geographical area, and scope of activity to be restrained that are
reasonable and do not impose a greater restraint than is necessary to protect the goodwill or other business
interest of the promise.”’® Accordingly, the Sheshunoff court cautioned that “[cloncerns that have driven
disputes over whether a covenant is ancillary to an otherwise enforceable agreement—such as the amount of
information an employee has received, its importance, its true degree of confidentiality, and the time period
over which it is received—are better addressed in determining whether and to what extent a restraint on
competition is justified.”'® Because the statute requires courts to consider whether limitations “impose a
greater restraint than is necessary to protect the goodwill or other business interest of the promisee,” Tex. Bus.
& Com. Code § 15.50(a), courts’ analyses of reasonableness frequently involve a balancing of the respective
parties’ interests.'® A covenant’s limitations on time, geographical area, and scope of activity “should be
considered in combination with one another, rather than as stand alone requirements.”'®> Accordingly, for
example, a covenant that contains nearly unlimited limitations on geographic area and scope of activity may
be reasonable if it has a relatively short duration. Similarly, a covenant containing no express geographic
restriction may still be reasonable if it is sufficiently narrow as to the scope of activity prohibited.’® In general,
a covenant that imposes industry-wide restrictions with no limitations on the time and geographic area will
be considered unreasonable.'®’

An employee’s recitations in a restrictive covenant that the limitations as to time, geographical area, and
scope of activity to be restrained are reasonable can weigh in favor of enforcing the covenant.'®® An employee
who agrees to similar restrictions in a new job may also face an uphill battle.'®

a. Reasonableness of Particular Limitations

In determining whether the time restrictions in a covenant are reasonable, “it is appropriate for the court
to consider whether the interests which the covenant was designed to protect are still outstanding and to
balance those interests against the hardships which would be imposed upon the employee by enforcement
of the restrictions.”’ “Two to five years has repeatedly been held as a reasonable time in a noncompetition
agreement.”"" Of course, a five-year restriction may be reasonable under the specific circumstances of one
case but unreasonable in another, so employers should carefully consider how long of a restriction is truly
necessary to protect their legitimate interests.
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“Generally, a reasonable area for purposes of a covenant not to compete is considered to be the territory in
which the employee worked while in the employment of his employer”'*> A geographical limitation probably
cannot include “areas where an employer does not currently operate but has targeted for future potential
expansion,” particularly where the employee to be restrained was not involved in expansion efforts.'”® In the
context of successor companies, “when a business is sold and the covenant not to compete is assigned to
the purchaser, the reasonable geographic restriction must be ‘no larger than to protect the business sold.”™*
“Texas courts have upheld nationwide geographic limitations in non-compete agreements when it has been
clearly established that the business is national in character.”'*®

As for permissible restrictions on the scope of activity, Texas courts generally require“a connection between
the personal involvement” of the former employee and the activity restricted.’” A personal connection
between the employee and restrained activity appears to be more important with lower-level employees.’’

b. Reformation and Extension

If a court finds that a covenant not to compete is ancillary to or part of an otherwise enforceable agreement
but contains unreasonable limitations, “the court shall reform the covenant to the extent necessary to cause
the limitations contained in the covenant as to time, geographical area, and scope of activity to be restrained
to be reasonable and to impose a restraint that is not greater than necessary to protect the goodwill or other
business interest of the promisee and enforce the covenant as reformed.”'*® Under the express language of the
statute, reformation is mandatory if requested, but reformation is also subject to waiver.' Conversely, courts
can also broaden the time period of restraint set forth in the contract, under their equitable powers.?®

3. Remedies

Damages

If an employer is successful in proving breach of a covenant not to compete, a court“may award” damages,
injunctive relief, or both.?' However, if a court is required to reform a covenant because its limitations are
unreasonable (as applied to the defendant), the court may not award damages for a pre-reformation breach
but is instead limited to granting injunctive relief.?*

Lost profits—which can include profits made by a former employee’s new employer, if those profits would
have accrued to the plaintiff in the absence of a breach—are the most common measure of damages for
breach of a covenant not to compete.?®

Injunctive Relief

To obtain injunctive relief under § 15.51, most state courts require a plaintiff to “plead and prove a cause of
action against the defendant, a probable right to the relief sought, and a probable, imminent, and irreparable
injury in the interim”—the three standard elements that apply in the context of most injunctions.?®* As in the
trade-secret context, the federal standard for injunctive relief is somewhat different, and federal courts require
a plaintiff to establish:“(1) a substantial likelihood that it will prevail on the merits; (2) a substantial threat that
it will suffer irreparable injury if the injunction is not granted; (3) that the threatened injury to it outweighs the
threatened harm the injunction may do to [the defendant]; and (4) that granting the preliminary injunction
will not disserve the public interest."?%

Some state courts, however, have held that § 15.51 eliminates the irreparable injury requirement—at least
at the permanent injunction stage—because the statute does not expressly require it and because § 15.52
preempts other procedures and remedies in an action to enforce a covenant not to compete.?® The greater
weight of authority demonstrates thatirreparableinjury is stilla necessary showing at the temporary injunction
stage.?”” There do not appear to be any federal cases dispensing with the irreparable injury requirement, for
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either preliminary or permanent injunctions.?*®

Money damages may or may not be adequate in the face of continued competition.?® In some cases,
irreparable injury can be presumed.?'® Contractual stipulations of irreparable harm are generally “insufficient
to support a finding of irreparable harm for injunctive relief"?"

Attorney’s Fees, Punitive Damages, and Limitations

Where a covenantis ancillary to an agreement whose primary purpose is to obligate an employee to render
personal services, the employee may recover attorney’s fees if she can establish that the employer “knew at
the time of the execution of the agreement that the covenant did not contain [reasonable] limitations,” and
the employer“sought to enforce the covenant to a greater extent than was necessary to protect [its] goodwill
or other business interest.”?'> An attempt to enforce a covenant not to compete with virtually no limitations,
as written, could very well result in an award of the employee’s fees.?'?

An employer probably may not recover its attorney’s fees for successfully proving breach of a covenant not
to compete.”’* The remedies available under the Covenants Not to Compete Act are “exclusive and preempt
any other ... procedures and remedies in an action to enforce a covenant not to compete under common law
or otherwise!”?"> Accordingly, attorney’s fees are likely unavailable to a prevailing party even when such fees
would otherwise be available under the express terms of a written contract, under Tex. Civ. Prac. & Rem. Code
§ 38.001(8), or under the Declaratory Judgments Act.?'®

Although prior case law suggests that an employer could recover punitive damages if it alleged a separate
intentional tort, “in connection with a suit upon a [noncompetition] contract,” and proves that it suffered
actual damages, City Prods. Corp. v. Berman, 610 S.W.2d 446, 450 (Tex. 1980), this case was decided before §
15.52 was enacted.?"” Since the Covenants Not to Compete Act does not provide for punitive damages, they
may be preempted as well.

The Covenants Not to Compete Act does not contain a separate limitations period, so the limitations
period for breach of a covenant not to compete should be that relating to other contract breach claims.?’® It is
fair to conclude, however, that any significant unjustified delay in filing an equitable action will result in denial
of equitable relief, even if the contract breach claim is timely.

B.Other Restrictive Covenants

The Covenants Not to Compete Act clearly covers covenants that directly restrain competition. The
limitations on covenants not to compete apply equally to covenants not to solicit customers, Miller Paper Co.
v. Roberts Paper Co., 901 S.W.2d 593, 600 (Tex. App.—Amarillo 1995, no writ), as well as to agreements that
penalize competition, even if they do not prohibit it outright.?"

It is not entirely clear whether a covenant not to recruit employees is subject to the same analysis as a
covenant not to compete. In Marsh, the Texas Supreme Court stated that “Covenants that . . . restrict [former
employees’] solicitation of the former employers’ customers and employees are restraints on trade and are
governed by the Act,” strongly suggesting that the analysis should be the same.??° Although the agreement at
issue in Marsh included a non-recruitment clause, it does not appear that the case actually involved employee
recruitment, and so the language about soliciting former employees may be dicta.

Some federal courts applying Texas law have required non-recruitment covenants to satisfy the same
requirements as non-compete agreements??' Other courts, at least pre-Marsh, have held that employee
nonrecruitment agreements are not restraints on trade and are therefore enforceable just like any other
contract, i.e. without the limitations imposed by § 15.50.222 Covenants “not to disclose trade secrets and
confidential information are not expressly governed by the Act” and are not subject to the requirements set
forth in Tex. Bus. Com. Code § 15.50.2% ¢
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12 Sharmav. Vinmar Int’l, Ltd., 231 S.W.3d 405, 419 (Tex. App.—Houston [14th Dist.] 2007, no pet.) (citing Butnaru v. Ford Motor Co., 84
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LEXIS 1925, *15 (Tex. App.—Austin Mar. 9, 2012, pet. filed).

18 Id.
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a person “seeks to profit” from the trade secret’s use).
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42 See, e.g., Bohnsack v. Varco, L.P, 668 F.3d 262, 279 (5th Cir. 2012); Trilogy Software, Inc. v. Callidus Software, Inc., 143 S.W.3d 452, 463
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61 Tex. PenaL Cope § 31.05(8).
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64 IBP Inc. v. Klumpe, 101 S.W.3d 461, 472 (Tex. App.—Amarillo 2001, pet. denied); accord Sw. Energy Prod. Co. v. Berry-Helfand, No. 12-
11-00370-CV, 2013 Tex. App. LEXIS 8549, *43 (Tex. App. Tyler July 10, 2013, no pet. h.).
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76 See, e.g., Hoffart v. Wiggins, No. 1:08-CV-46, 2010 U.S. Dist. LEXIS 19504, *4-5 (E.D. Tex. March 3, 2010) (applying § 16.003(a)’s two-year
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77 See Tex. Civ. Prac. & Rem. Cope § 16.010.

78 See below at Part Il.A.1.a.(2).
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102 Tex. Civ. PrAc. & Rem. Cope § 134A.007(8)(1).

103 Note, however, that TUTSA may eliminate the availability of attorney’s fees under § 38.001(8) for trade-secret claims. Cf. Franlink
v. GJMS Unlimited, Inc., 401 SW.3d 705, 711-12 (Tex. App.—Houston [14th Dist.] 2013, pet. filed) (determining that the attorney’s fees
provision of the Covenants Not to Compete Act preempts § 38.001(8)). Accordingly, for misappropriations made on or after September 1,
2013, attorney’s fees may be available only when the specific circumstances spelled out in TUTSA are met or when the terms of a contract
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of action in the trade-secret context see, for example, Navigant Consulting, Inc. v. Wilkinson, 508 F.3d 277, 283 (5th Cir. 2007) (breach of
fiduciary duty); Tex. Integrated Conveyor Sys. v. Innovative Conveyor Concepts, 300 S.W.3d 348, 365-80 (Tex. App.—Dallas 2009, pet. denied)
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2007, no pet.) (citing U.S. Sporting Prods., Inc. v. Johnny Stewart Game Calls, Inc., 865 SW.2d 214, 217 (Tex. App.—Waco 1993, writ denied),
and describing unfair competition as “an ‘umbrella’ for all statutory and nonstatutory causes of action arising out of business conduct
which is contrary to honest practice in industrial or commercial matters”). But see Dresser-Rand Co. v. Virtual Automation, Inc., 361 F.3d
831,839 (5th Cir. 2004) (analyzing claim for “unfair competition by misappropriation” using somewhat different elements than for typical
misappropriation claim).

105 18 U.S.C. § 1030(a)(2), (e)(2)(b). Depending on the facts, other subsections of CFAA may also apply to bad employee conduct. See, e.g.,
18 U.S.C. § 1030(a)(4)&(5). This article focuses on (a)(2), the subsection most likely to apply in a trade-secret misappropriation case.

106 Id. at § 1030(g), (c)(4)(A)(i)(l). Other, less generally applicable, facts can give rise to civil causes of action under CFAA as well. See 18
U.S.C. § 1030(c)(4)(A)(i)(lI-IV) (violations affecting medical care, causing physical injury, or threatening public health or safety).

107 18 U.S.C. § 1030(a)(2), (c)(4)(A)i)(1), ().

108 Although CFAA generally creates a cause of action for any person who has suffered “damage or loss,” two terms that are separately
defined in the statute, the specific cause of action addressed in this article specifically requires a $5,000 loss. 18 U.S.C. § 1030 (c)(4)(A)(i)(I).

109 See, e.g., Stephanie Greene and Christine Neylon O'Brien, Exceeding Authorized Access in the Workplace: Prosecuting Disloyal Conduct
Under the Computer Fraud and Abuse Act, 50 Am. Bus. L.J. 281, 292-315 (2013) (DISCUSSING CIRCUIT SPLIT).

110 See LVRC Holdings LLC v. Brekka, 581 F.3d 1127, 1135 (9th Cir. 2009) (“[A] person who ‘intentionally accesses a computer without
authorization’ accesses a computer without any permission at all, while a person who ‘exceeds authorized access’ has permission to access
the computer, but accesses information on the computer that the person is not entitled to access.”); accord U.S. v. Nosal, 676 F.3d 854, 858
(9th Cir. 2012) (en banc).

111 597 F.3d 263, 271 (5th Cir. 2010).

112 Id.

113 1d. at271-72.

114 Id. at 272.

115 John, 597 F.3d at 273.

116 Id. at 272-73 (quoting Brekka, 581 F.3d at 1134-35) (internal quotation marks and citations omitted).

117 Id. at 273. The Fifth Circuit also wrote that “the Ninth Circuit’s reasoning at least implies that when an employee knows that the
purpose for which she is accessing information in a computer is both in violation of an employer’s policies and is part of an illegal scheme,
it would be ‘proper’ to conclude that such conduct ‘exceeds authorized access’ within the meaning of § 1030(a)(2).” United States v. John,
597F.3d 263,273 (5th Cir. 2010). The Ninth Circuit rejected this implication in Nosal. See generally United States v. Nosal, 676 F.3d 854 (9th
Cir.2012) (en banc).

118 Seeid.; see alsoid. at 272 (“not necessarily agree[ing with the First Circuit] that” a competing employee’s “violat[ion of] a confidentiality
agreement” to mine his “former employer’s public website for pricing information” would give rise to CFAA liability). One article has
suggested that “[t]he Ninth Circuit appears to be at the forefront of a new trend that recognizes dangers in deploying the CFAA as a catch-
all statute to pursue or prosecute employees for fraudulent or disloyal use of workplace computers,” providing further reason to consider
CFAA only as a supplemental remedy for other trade-secret causes of action. Stephanie Greene and Christine Neylon O’Brien, Exceeding
Authorized Access in the Workplace: Prosecuting Disloyal Conduct Under the Computer Fraud and Abuse Act, 50 Am. Bus. L.J. 281, 286-87
(2013).

119 Meats by Linz, Inc. v. Dear, No. 3:10-CV-1511-D, 2011 U.S. Dist. LEXIS 42800, *6-9 (N.D. Tex. Apr. 20, 2011) (mem. op.).
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121 Id. at *8-9.

122 18 U.S.C. § 1030(g).

123 Id.

124 See Nexans Wires S.A. v. Sark-USA, Inc., 166 F. App’x 559, 562 (2d Cir. 2006) (“[T]he plain language of the statute treats lost revenue as
a different concept from incurred costs, and permits recovery of the former only where connected to an ‘interruption in service.”).

125 Resdev, LLC v. Lot Builders Ass’n, No. 6:04-cv-1374-Orl-31DAB, 2005 U.S. Dist. LEXIS 19099, *13 (M.D. Fla. Aug. 10, 2005); see also
Animators at Law, Inc. v. Capital Legal Solutions, LLC, 786 F. Supp. 2d 1114, 1121 (E.D. Va. 2011) (“lost revenue damages may qualify as
losses under the CFAA when they result from time spent responding to an offense, but further lost revenue or consequential damages—
such as the losses associated with a missed business opportunity—are only recoverable if they were ‘incurred because of interruption of
service.”).

126 AV.v.iParadigms, LLC, 562 F.3d 630, 646 (4th Cir. 2009); see also EF Cultural Travel BV v. Explorica, 274 F.3d 577, 584 (1st Cir. 2001) (“cost
of diagnostic measures that [plaintiff] took after it learned of [defendant’s] access to its website” recoverable as “loss”).

127 iParadigms, 562 F.3d at 646. Accordingly, as long as the costs of investigation are (i) in response to a CFAA offense and (ii) reasonable
and necessary, they should be recoverable. Animators at Law, Inc. v. Capital Legal Solutions, LLC, 786 F. Supp.2d 1114, 1121 (E.D. Va. 2011).

128 Id.
129 18 U.S.C. § 1030(g).
130 18 U.S.C. § 1030(e)(8).

131 Nexans Wires S.A. v. Sark-USA, Inc., 319 F. Supp. 2d 468, 475 (S.D.N.Y. 2004), aff'd, 166 Fed. Appx. 559 (2d Cir. 2006); see also Quantlab
Techs. Ltd. (BVI) v. Godlevsky, 719 F. Supp. 2d 766, 776 (S.D. Tex. 2010) (“[T]he term ‘loss’ encompasses only two types of harm: costs to
investigate and respond to a computer intrusion, and costs associated with a service interruption.”); L-3 Commc’ns Westwood Corp. v.
Robichaux, No. 06-0279, 2007 U.S. Dist. LEXIS 16789 * (E.D. La. Mar. 8, 2007) (“Losses under CFAA are compensable when they result from
damage to a computer system or the inoperability of the accessed system.”).

132 See, e.g., Barnstormers, Inc. v. Wing Walkers, LLC, No. EP-10-CV-261-KC, 2011 U.S. Dist. LEXIS 47143, *29-30 (W.D. Tex. May 3, 2011);
Meats by Linz, Inc. v. Dear, No. 3:10-CV-1511-D; 2011 U.S. Dist. LEXIS 42800, *9 (N.D. Tex. Apr. 20, 2011); Multiven, Inc. v. Cisco Sys., 725 F.
Supp. 2d 887,895 (N.D. Cal. 2010).

133 CollegeSource, Inc. v. Academyone, Inc., No. 10-3542, 2012 U.S. Dist. LEXIS 153197, *46 (E.D. Pa. Oct. 25, 2012).

134 See generally 18 U.S.C. § 1030.

135 E. R. James Real Estate Servs., LLC v. Spinell, No. 11 C 4476, 2011 U.S. Dist. LEXIS 124044, *7 (N.D. Ill. Oct. 26, 2011); accord Animators
at Law, Inc. v. Capital Legal Solutions, LLC, 786 F. Supp. 2d 1114, 1122 (E.D. Va. 2011); NCMIC Fin. Corp. v. Artino, 638 F. Supp. 2d 1042, 1065
(5.D. lowa 2009).

136 Id.

137 Id.; Garland-Sash v. Lewis, No. 05 Civ. 6827, 2007 U.S. Dist. LEXIS 20909, *7 (S.D.N.Y. Mar. 26, 2007), vacated in part on other grounds,
348 Fed. Appx. 639 (2d Cir. Oct. 8, 2009).

138 18 U.S.C. § 1030(g).

139 Linda K. Stevens, Trade Secrets & Inevitable Disclosure, 36 Tort & Ins. L. J. 917,929 (2001).

140 Id.

141 See, e.g., PepsiCo, Inc. v. Redmond, 54 F.3d 1262 (7th Cir. 1995).

142 See, e.g., Aspect Software, Inc. v. Barnett, 787 F. Supp. 2d 118 (D. Mass. 2011); see also Elizabeth A. Rowe, When Trade Secrets Become
Shackles: Fairness and the Inevitable Disclosure Doctrine, 7 TuL. J. TecH. & INTELL. Pror. 167, 175 (2005) (EXPLORING DIFFERENT APPLICATIONS OF THE
DOCTRINE).

143 M-I, L.L.C. v. Stelly, No. H-09-cv-01552, 2009 U.S. Dist. LEXIS 65866, *21 (S.D. Tex. July 30, 2009); Cardinal Health Staffing Network v.
Bowen, 106 S.W.3d 230, 242 (Tex. App.—Houston [1st Dist.] 2003, no pet.).

144 Id. (citing Conley v. DSC Commc’ns Corp., No. 05-98-01051-CV, 1999 Tex. App. LEXIS 1321, *9-22 (Tex. App.—Dallas 1999, no pet.);
and Rugen v. Interactive Bus. Sys., Inc., 864 S.W.2d 548, 551-52 (Tex. App.—Dallas 1993, no writ)); see also FMC Corp. v. Varco Int’l, Inc.,
677 F.2d 500, 504 (5th Cir. 1982) (“it appears very possible that a trade secret will be revealed in violation of Witt's agreement with FMC");
Baker Petrolite Corp. v. Spicer, No. 06-1749, 2006 U.S. Dist. LEXIS 41535, *26 (S.D. Tex. June 20, 2006) (“Even assuming the best of good faith,
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Spicer will have difficulty preventing his knowledge of Baker's products and processes relating to specific locations and customers from
infiltrating his work if Spicer works with those customers in those specific locations.”); Weed Eater, Inc. v. Dowling, 562 S.W.2d 898, 902
(Tex. Civ. App.—Houston [1st Dist.] 1978, writ refd n.r.e.) (“Even in the best of good faith, Dowling can hardly prevent his knowledge of his
former employer’s confidential methods from showing up in his work.”).

145 Conley, 1999 Tex. App. LEXIS 1321, *21-22; Rugen, 864 S.W.2d at 552.

146 Id.

147 Rugen, 864 S.W.2d at 552.

148 Cardinal Health, 106 S.W.3d at 242-43.

149 Id. at 243.

150 In Conley v. DSC Commc’ns Corp., the court held that proof of “misconduct on the part of an employee in taking or threatening to use
a former employer’s confidential information is a factor supporting issuance of a temporary injunction on the probable disclosure theory”
but is not a necessary requirement. No. 05-98-01051-CV, 1999 Tex. App. LEXIS 1321, *12-14 (Tex. App.—Dallas 1999, no pet.). Opinions of
other courts could be read to require some sort of misconduct. W.R. Grace & Co.-Conn v. Henson, No. 13-06-668-CV, 2007 Tex. App. LEXIS
6771,%*9n.3 (Tex. App.—Corpus Christi Aug. 23, 2007 no pet.) (refusing to apply presumption of irreparable harm when there was no proof

that confidential information had been misused). Again, the difference between these cases could represent deference to trial courts’roles
as fact-finders.

151 In the authors’ observation there tends to be a connection between states that allow noncompetition agreements, and those that
recognize (or have not yet rejected) inevitable disclosure of trade secret theories. The analysis inherent in determining whether a defendant
should be enjoined in a non-compete case is very similar to the same analysis undertaken in many trade-secret theft cases, even if the
equitable relief sought may differ. It is probably fair to assume that where non-compete agreements are difficult to enforce, a litigant
might expect a more difficult challenge in securing equitable relief in an inevitable disclosure of trade secrets case.

152 Marsh United States, Inc. v. Cook, 354 S.W.3d 764, 769-70 (Tex. 2011); Tex. Bus. & Com. Cope § 15.04.

153 Tex. Bus. & Com. Cope § 15.50(»). The special rules that apply to physicians and non-competition agreements, see Tex. Bus. & Com. Cope §
15.50(8)&(c), are beyond the scope of this article.

154 See, e.g., Marsh, 354 S.W.3d at 768-76; Michael D. Paul, Marsh USA Inc. v. Cook: One Final Step Away from Light, 43 St. Mary's L.J. 791
(2012).

155 The Texas Supreme Court has not expressly overruled Light, although it has retreated considerably from Light’s holding and analysis.
Accordingly, this article will attempt to cite Light only for those propositions that have not been questioned by subsequent cases.

156 Marsh, 354 S\W.3d at 773.

157 Id.

158 Id.

159 Id. (quoting Sheshunoff, 209 S.W.3d at 648-49, and Light, 883 S.W.2d at 646).
160 Mann Frankfort, 289 S.W.3d at 850.

161 Marsh, 354 SW.3d at 772.

162 Sheshunoff, 209 S.W.3d at 650-51. One court recently found that a one-year covenant not to compete did not fall within the statute
of frauds. Cuidado Casero Home Health of El Paso, Inc. v. Ayuda Home Health Care Servs., LLC, No. 08-11-00332-CV, 2013 Tex. App. LEXIS
6299, *29-32 (Tex. App.—EIl Paso May 22, 2013, no pet. h.). Beware that the statute of frauds could render unenforceable either a longer
non-compete agreement or the agreement to which the non-compete agreement is ancillary. See C.5.C.S., Inc. v. Carter, 129 S.W.3d 584,
590 (Tex. App.—Dallas 2003, no pet.) (noncompetition agreement signed four days before two-year employment agreement was reduced
to writing; noncompete agreement was unenforceable because an oral agreement for employment for more than one year is within the
statute of frauds and there was therefore no enforceable agreement to which noncompete was ancillary).

163 Light, 883 S.W.2d at 644-45; accord Curtis v. Ziff Energy Group, Ltd., 12 SW.3d 114, 118 (Tex. App.—Houston [14th Dist.] 1999, no pet.);
Donahue v. Bowles, Troy, Donahue, Johnson, Inc., 949 S.W.2d 746, 750 (Tex. App.—Dallas 1997, writ denied).

164 Light, 883 S.W.2d at 645.
165 Light, 883 S.W.2d at 647.

166 Michael D. Paul & lan C. Crawford, Refocusing Light: Alex Sheshunoff Management Services, L.P. v. Johnson Moves Back to the Basics
of Covenants Not to Compete, 38 ST. Mary’s L.J. 727, 731 (2007) (quoTep IN MARsH, 354 S.W.3p AT 774).
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167 Marsh, 354 S\W.3d at 775.
168 Id.

169 Id. at 774 n.6, 777 n.7. See, e.g., Travelhost, Inc. v. Brady, No. 3:11-CV-454-M-BK, 2012 U.S. Dist. LEXIS 21320, *12 (N.D. Tex. Feb. 1, 2012)
(not mentioning the designed-to-enforce prong in its description of the test); Lazer Spot, Inc. v. Hiring Partners, Inc., 387 S.W.3d 40, 46 (Tex.
App. Texarkana 2012, pet. denied) (same). But see CDX Holdings, Inc. v. Heddon, No. 3:12-CV-126-N, 2012 U.S. Dist. LEXIS 86041, *21-22
(N.D. Tex. Mar. 2, 2012) (finding both that stock options were reasonably related to a company’s interest in protecting its goodwill and that
the employee’s non-competition and non-solicitation covenants were designed to enforce the employee’s return promise).

170 354 SW.3d at 775.
171 Id. at 777.

172 See id. at 790 (Green, J., dissenting) (“Any financial incentive given to an employee can arguably motivate the employee to increase
his employer’s goodwill, and every employee, if he performs his job as expected, creates goodwill for his employer. ... Under the Court’s
reasoning, a raise, a bonus, or even a salary could support an enforceable covenant”). Prior to Marsh, numerous Texas courts had
determined that various forms of financial consideration could not support an enforceable covenant not to compete under the “give
rise” test in Light. See Valley Diagnostic Clinic v. Dougherty, 287 S.W.3d 151, 157 (Tex. App.—Corpus Christi 2009, no pet.) (‘A [deferred]
compensation provision made only in exchange for a non-compete promise is precisely the sort of restraint of trade that Texas law
prohibits.”); Trilogy Software, Inc. v. Callidus Software, Inc., 143 SW.3d 452, 463 (Tex. App.—Austin 2004, pet. denied) (“[Flinancial benefits
[such as allowing a former employee to stay on payroll for a month to preserve immigration status] do not give rise to an ‘interest worthy
of protection’ by the covenant not to compete.”); Strickland v. Meditronic, Inc., 97 S.W.3d 835, 839 (Tex. App.—Dallas 2003, pet. dism'd w.o.j)
(“Medtronic’s consideration is the promise to give ninety days notice prior to terminating without cause and the promise to compensate
Strickland in the event of economic hardship resulting from the non-compete agreement. Such promises do not give rise to an interest
worthy of protection by a covenant not to compete.”).

173 Light, 883 S.W.2d at 645 n.6.
174 209 SW.3d at 651.

175 Id.

176 Id.

177 Marsh, 354 S\W.3d at 777; see also CDX Holdings, Inc. v. Heddon, No. 3:12-CV-126-N, 2012 U.S. Dist. LEXIS 86041, *22-23 (N.D. Tex. Mar.
2,2012) (a stock incentive plan, even where the employee did not exercise his options).

178 Mann Frankfort, 289 S.W.3d at 850.

179 Sheshunoff, 209 S.W.3d at 655.

180 Travelhost, Inc. v. Brady, No. 3:11-CV-454-M-BK, 2012 U.S. Dist. LEXIS 21320, *12 (N.D. Tex. Feb. 1, 2012).
181 Michael D. Paul, Marsh USA Inc. v. Cook: One Final Step Away from Light, 43 ST. Mary's L.J. 791, 820 (2012).

182 Sheshunoff, 209 S.W.3d at 655 (quoting Tex. Bus. & Com. Cope § 15.50(a)); see ALso MArsH, 354 S.W.3p AT 777 (“The hallmark of enforcement
is whether or not the covenant is reasonable.”).

183 Id. (referring to “the overly technical disputes that our opinion in Light seems to have engendered”).

184 See, e.g., Bob Pagan Ford, Inc. v. Smith, 638 S.W.2d 176, 178 (Tex. App.—Houston [1st Dist.] 1982, no writ).

185 M-I LLC v. Stelly, 733 F. Supp. 2d 759, 799 (S.D. Tex. 2010).

186 See, e.g., Drummond Am., LLC v. Share Corp., 692 F. Supp. 2d 650, 655 (E.D. Tex. 2010); Sheshunoff, 209 S.W.3d at 656-57.
187 Justin Belt Co. v. Yost, 502 S.W.2d 681, 685 (Tex. 1973).

188 Sheshunoff, 209 S.W.3d at 656-57.

189 Id.

190 Bob Pagan Ford, 638 S.W.2d at 178.

191 Gallagher Healthcare Ins. Servs. v. Vogelsang, 312 S.W.3d 640, 655 (Tex. App.—Houston [1st Dist.] 2009, pet. denied).

192 Cobb v. Caye Publ. Group, Inc., 322 S.W.3d 780, 784 (Tex. App.—Fort Worth 2010, no pet.); accord Weatherford Oil Tool Co. v. Campbell,
161 Tex. 310, 313 (Tex. 1960); Butler v. Arrow Mirror & Glass, Inc., 51 SW.3d 787, 792 (Tex. App.— Houston [1st Dist.] 2001, no pet.); Zep Mfg.
Co. v. Harthcock, 824 S.W.2d 654, 660-61 (Tex. App.—Dallas 1992, no writ).

193 Cobb, 322 S.W.3d at 785-86.
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194 M-I LLC . Stelly, 733 F. Supp. 2d 759, 795 (S.D. Tex. 2010) (quoting Williams v. Powell Elec. Mfg. Co., 508 S.W.2d 665, 668 (Tex. Civ. App.—
Houston [14th Dist.] 1974, no writ)).

195 Vais Arms, Inc. v. Vais, 383 F.3d 287, 296 n.20 (5th Cir. 2004).
196 Peat Marwick Main & Co. v. Haass, 818 S.W.2d 381, 387 (Tex. 1991); accord Weatherford Oil Tool, 161 Tex. at 313.

197 See M-I LLC v. Stelly, 733 F. Supp. 2d at 798-99 (finding a “ban on all customer and potential customer contacts,” even those customers
with whom the defendant did not interact, to be reasonable, in part due to the defendant’s “upper management position”).

198 Tex. Bus. & Com. Cope § 15.51(c).
199 Emergicare Sys. Corp. v. Bourdon, 942 S.W.2d 201, 204 (Tex. App.—Eastland 1997, no writ).

200 Guy Carpenter & Co. v. Provenzale, 334 F.3d 459, 464 (5th Cir. 2003); Farmer v. Holley, 237 S.W.3d 758, 761 (Tex. App.—Waco 2007, pet.
denied). But see Sadler Clinic Ass’n, PA. v. Hart, 403 SW.3d 891, 2013 Tex. App. LEXIS 7183, *16-18 (Tex. App.—Beaumont 2013, pet. denied)
(discussing reasons for and declining to grant equitable extension).

201 Tex. Bus. & Com. Cope § 15.51(a).
202 Id. at § 15.51(c); Mann Frankfort, 289 S.W.3d at 855.

203 Chandler v. Mastercraft Dental Corp., 739 S.W.2d 460, 466 (Tex. App.—Fort Worth 1987, writ denied); Arabesque Studios v. Academy
of Fine Arts, 529 S.W.2d 564, 569 (Tex. Civ. App.—Dallas 1975, no writ)

204 Reach Group, L.L.C. v. Angelina Group, 173 S.W.3d 834, 837 (Tex. App.—Houston [14th Dist.] 2005, no pet.) (citing Butnaru v. Ford
Motor Co., 84 S.W.3d 198, 204 (Tex. 2002)).

205 Travelhost, Inc. v. Figg, No. 3:11-CV-0455-D, 2011 U.S. Dist. LEXIS 134470, *5 (N.D. Tex. Nov. 22, 2011).

206 Heritage Operating, L.P. v. Rhine Bros, LLC, No. 02-10-00474-CV, 2012 Tex. App. LEXIS 4939, *19-20 (Tex. App.—Fort Worth June 21,
2012, no pet.); Butler v. Arrow Mirror & Glass, Inc., 51 SW.3d 787, 795 (Tex. App.—Houston [1st Dist.] 2001, no pet.).

207 EMSL Analytical, Inc. v. Younker, 154 S.W.3d 693, 695 (Tex. App.—Houston [ 14th Dist.] 2004, no pet.); Cardinal Health Staffing Network
v. Bowen, 106 S.W.3d 230, 239 (Tex. App.—Houston [1st Dist.] 2003, no pet.); NMTC Corp. v. Conarroe, 99 S.W.3d 865, 868 (Tex. App.—
Beaumont 2003, no pet.). Some Texas courts, most noticeably the Dallas Court of Appeals, have issued conflicting opinions on the matter.
See Loye v. Travelhost, Inc., 156 S.W.3d 615, 619 (Tex. App.—Dallas 2004, no pet.) (listing irreparable-injury requirement in standard for
temporary injunction even though court was considering covenant not to compete); C.S.C.S., Inc. v. Carter, 129 SW.3d 584, 589 (Tex.
App.—Dallas 2003, no pet.) (not addressing whether irreparable injury is required because the case could be decided on the probable-
right-to-relief requirement); Hilb, Rogal & Hamilton Co. v. Wurzman, 861 S.W.2d 30, 34 (Tex. App.—Dallas 1993, no writ) (pre-15.52 case
not specifically addressing what is required to obtain injunctive relief under the statute but stating that “[t]he criteria for enforceability of
covenants not to compete under section 15.50 are completely different from the common law requirements for injunctive relief”).

208 See, e.g., Travelhost, Inc. v. Figg, 2011 U.S. Dist. LEXIS 134470, at *9; TransPerfect Translations, Inc. v. Leslie, 594 F.Supp.2d 742, 757 n.7
(S.D. Tex. 2009).

209 Compare Reach Group, L.L.C. v. Angelina Group, 173 S.W.3d 834, 837 (Tex. App.—Houston [14th Dist.] 2005, no pet.) (plaintiff had
adequate remedy at law when the amount of revenue plaintiff would lose as a result of competition were capable of being calculated
precisely), with Hartwell’s Office World, Inc. v. Systex Corp., 598 S.W.2d 636, 639 (Tex. Civ. App.—Houston [14th Dist.] 1980, writ refd n.r.e.)
(“[M]ere reimbursement for profits lost would not afford complete, final and equal relief because appellees would still be able to compete
in the area in violation of the express agreement not to compete.”).

210 Cambridge Strategics, LLC v. Cook, No. 3:10-CV-2167-L, 2010 U.S. Dist. LEXIS 133702, *17 (N.D. Tex. Dec. 17, 2010) (“Under Texas law,
covenants not to compete present the paradigm of irreparable injury, so that reasonable enforcement appears to be the rule rather than
the exception.”); Wright v. Sport Supply Group, Inc., 137 S.W.3d 289, 293-94 (Tex. App.—Beaumont 2004, no pet.) (where former employee
was selling to plaintiff’s former customers in his old territory, “the harm was more than imminent; it was actual and ongoing”); Cardinal
Health, 106 S.W.3d at 236 (“proof that a highly trained employee is continuing to breach a non-competition covenant gives rise to a
rebuttable presumption that the applicant is suffering irreparable injury”).

211 W.R. Grace & Co.- Conn v. Taylor, No. 14-06-01056-CV, 2007 Tex. App. LEXIS 3779, *¥7 n.7 (Tex. App.—Houston [14th Dist.] May 17, 2007,
no pet.). That said, such stipulations can be persuasive evidence of such harm. See, e.g., Wright v. Sport Supply Group, Inc., 137 S.W.3d 289,
293-94 (Tex. App.—Beaumont 2004, no pet.).

212 Tex. Bus. & Com. Cope § 15.51(c).
213 Keynon Int’l Emergency Servs. v. Malcolm, No. 12-20306, 2013 U.S. App. LEXIS 9704, *9-14 (5th Cir. May 14, 2013).
214 Franlink v. GIMS Unlimited, Inc., 401 SW.3d 705, 711-12, (Tex. App.—Houston [14th Dist.] 2013, pet. filed); Glattly v. Air Starter
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Components, Inc., 332 SW.3d 620, 645 (Tex. App.—Houston [1st Dist.] 2010, pet. denied); Perez v. Tex. Disposal Sys., Inc., 103 S.W.3d 591,
593-94 (Tex. App.—San Antonio 2003, pet. denied).

215 Tex. Bus. & Com. Cope § 15.52.

216 Sadler Clinic Ass’n, PA. v. Hart, 403 SW.3d 891, 2013 Tex. App. LEXIS 7183, *19-21 (Tex. App.—Beaumont 2013, pet. denied) (“the
exclusivity and preemption provision of the Covenants Not to Compete Act precludes an award of attorney fees under the Declaratory
Judgments Act”); Glattly, 332 S.W.3d at 645 (preemption provision applies to “the common law that a party may recover attorney’s fees if
provide for by contract”); Franlink, 401 S.\W.3d at 711-12 (same result as to Tex. Civ. Prac. & Rem. Cope § 38.001(8)); Perez, 103 S.W.3d at 593-94
(same). But see Butler v. Arrow Mirror & Glass, Inc., 51 S.W.3d 787, 797 (Tex. Ap.—Houston [1sT Dist.] 2001, no PET.) (awarding attorney’s fees
under 38.001(8) when employer obtained permanent injunction for breach of a covenant not to compete, but not discussing preemption
issue).

217 H.B. 7, 73rd Leg., Reg. Sess., ch. 965 § 3 (1993).
218 See Tex. Civ. Prac. & Rem. Cope § 16.051.
219 Peat Marwick Main & Co. v. Haass, 818 S.W.2d 381, 388 (Tex. 1991).

220 354 S.W.3d at 768 (emphasis added). This article focuses on the extent to which duties not to compete post-employment can be
enforced through written agreements. Employees may, at least in certain cases, owe their employers fiduciary duties during employment.
See, e.g., Johnson v. Brewer & Pritchard, P.C., 73 SW.3d 193, 202 (Tex. 2002).

221 CDX Holdings, Inc. v. Heddon, No. 3:12-CV-126-N, 2012 U.S. Dist. LEXIS 86041, *29 (N.D. Tex. Mar. 2, 2012) (finding non-recruitment
provision overbroad under § 15.50 when it prohibited the defendant from recruiting any of the plaintiff's employees, even those with
whom the defendant had no contact while working for the plaintiff); Rimkus Consulting Grp., Inc. v. Cammarata, 255 F.R.D. 417, 438-39
(S.D. Tex. 2008) (holding a covenant not to solicit customers or employees “is also a restraint on trade and competition and must meet the
criteria of section 15.50 of the Texas Business and Commerce Code to be enforceable”); Olander v. Compass Bank, 172 F. Supp. 2d 846, 851
(S.D. Tex. 2001) (“A provision restricting solicitation of former employees and customers restrains trade and constitutes a covenant not to
compete.”).

222 See Baker Petrolite Corp. v. Spicer, No. 06-1749, 2006 U.S. Dist. LEXIS 41535, *11-12 (S.D. Tex. June 20, 2006); Nova Consulting Group,
Inc.v. Eng’g Consulting Servs., SA-03-CA-305-FB, 2005 U.S. Dist. LEXIS 46925, *71 (W.D. Tex. June 3, 2005); Totino v. Alexander & Assocs., No.
01-97-01204-CV, 1998 Tex. App. LEXIS 5295, *29-30 (Tex. App.—Houston [1st Dist.]1998, no pet.).

223 Marsh, 354 SW.3d at 768 (Tex. 2011); see also CRC-Evans Pipeline Int’l, Inc. v. Myers, 927 SW.2d 259, 265 (Tex. App.—Houston [1st
Dist.] 1996, no writ) (“Non-disclosure covenants are more readily enforced than non-compete covenants, because they are not restraints
on trade, as are non-compete covenants.”); accord Zep Mfg. Co. v. Harthcock, 824 S.W.2d 654, 663 (Tex. App.—Dallas 1992, no writ).
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Hon. Barbara Hervey Appointed to the New
National Forensic Science Commission

n January 10, 2014, the U.S. Department of Justice and U.S. Department
Oof Commerce’s National Institute of Standards and Technology announced

the appointment of commissioners to the newly formed National Forensic
Science Commission. Judge Barbara Hervey from the Texas Court of Criminal
Appeals was chosen to be a member of the Commission out of more than 300
candidates.

About the National Forensic Science Commission

The National Forensic Science Commission was formed to examine the forensic-
science community and the efficacy of the use of forensic science in the criminal-
justice system. The Commission will make recommendations to the United States
Attorney General regarding the current and future needs of the forensic-science
community, best practices for collecting and analyzing forensic science, and how forensic science can best be
used to solve crimes and protect the public.

The members of the commission, in accordance with the mandates of the U.S. Congress, come from a
variety of backgrounds, including scientists, members of academia, judges, lawyers, and other interested
stakeholders. The broad cross-section of experience of the appointed commissioners will facilitate the
presentment and consideration of a wide swath of issues and perspectives relevant to forensic science.

Press Release, Texas Court of Criminal Appeals, Judge Barbara Hervey of the Court of Criminal Appeals Appointed to the New National
Forensic Science Commission (Jan. 13, 2014) (on file with author). <

Hon.Randy Shelton Awarded 201 3 MinnieRogers
Juvenile Justice Center Award

On January 7, 2014, Judge Randy Shelton, 279th District Court, received

the 2013 Minnie Rogers Juvenile Justice Center Award from the Jefferson

County Juvenile Probation Department “for outstanding achievement and
contributions to the youth of Southeast Texas and for making youth a priority in
the community.”

“It was an honor to receive the award from an organization that | respect and
admire,” Judge Shelton said. “Any success | have achieved in working with at-risk
childrenin the Juvenile Justice System and the juvenile drug court program is largely
due to the professionalism of the probation officers and treatment providers.”

Judge Shelton has been the judge of the 279th District Court in Jefferson
County since 2007. He graduated from South Texas College of Law in 1989 and
worked in a private law practice in Beaumont, Texas, until he took the bench. He
has been broad certified in family law since 1998.1n 2011, Judge Shelton was also
selected as the Family Advocate of the Year by the Family Services of Southeast Texas. *
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Texas Women Lawyers Honor
Judge Maria Salas-Mendoza

exas Women Lawyers (“TWL”) announced [on January 29,
T2014] that it is honored to present the 2014 Texas Women

Lawyers’ Pathfinder Award to the Honorable Maria Salas-
Mendoza, District Court Judge for the 120th Judicial District Court
in El Paso, Texas. The TWL Pathfinder Award honors an individual
each year who has been a champion promoting the advancement
of women in the law and who exemplify professionalism, leadership
and commitment to the public interest. “Judge Salas-Mendoza is an
outstanding example of someone who has promoted the law and
justice through her commitments to mentoring and her community,”
said Deirdre Carey Brown, the TWL Pathfinder Committee Chair.

For over 20 years, Judge Maria Salas-Mendoza has been dedicated
to increasing educational access and opportunities for students, in
particular students of disadvantaged and non-traditional backgrounds.
Judge Salas-Mendoza is also an advocate for “Project Future,” a project
of the El Paso Women’s Bar Association in collaboration with El Paso
County, which gives young adults who have aged out of foster care a
chance to obtain professional work experience through placement in jobs with El Paso County departments.
Judge Salas-Mendoza has committed hundreds of hours to speaking to students about the importance of
education at numerous career day events and student visits to the Court. Judge Salas-Mendoza was elected
judge of the 120th Judicial District Court in 2006. She is the proud mother of four children. Judge Salas-
Mendoza’s commitment to the public interest provides a wonderful example for other lawyers to follow.

The presentation of the 2014 Texas Women Lawyers Pathfinder Award will be at TWLs Annual CLE
in Dallas on February 28, 2014. All Texas lawyers are invited to register for the CLE. More information about the
CLE and online registration can be found on TWL's website www.texaswomenlawyers.org

Texas Women Lawyers is an organization committed to the empowerment of women lawyers to achieve
full rights, privileges and responsibilities in the legal profession.

Press release, PR Newswire, Texas Women Lawyers’ 2014 Pathfinder Award Honors Judge Marisa Salas-Mendoza for Her Dedication to
Youth and Justlce (Jan. 29 2014), available at httQ //WWW prnewswire. com/news releases/texas-women-lawyers-2014-pathfinder-
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SMU Names Hon. Mary Murphy and
Hon. Elizabeth Lang-Miers Distinguished Alumni

The  Distinguished  Alumni
Award is the highest and
most prestigious award the
University can bestow upon its
alumni. The award is presented
to an alumnus or alumna of
SMU who has demonstrated
a record of distinguished
service and  extraordinary
achievement in a particular
discipline, organization, or cause
that brings distinction to the
University. Each year, individuals
are chosen by the SMU Alumni
Board Nominations Committee
to receive this prominent award.
This year, two of the Texas’
judiciary’s finest were chosen as
honorees: Justice Mary Murphy,
the Presiding Judge of the First
Administrative Judicial Region,
and Justice Elizabeth Lang-Miers,
from the Fifth Court of Appeals
in Dallas. On March 27, 2014,
Justice Murphy will accept SMU'’s
Distinguished Alumni Award for
Judicial Service and Justice Lang-
Miers will receive its Honorary
Alumna Award. Congratulations
to both Justices for their
outstanding achievements! <

Justice Mary Murphy

SMU

DEDMAN SCHOOL OF LAW

(%Y/’V‘g 45’(* 4

Sponsor a table or reserve your seat!
Distinguished Alumni Awards Dinner
March 27, 2014 - 6:00 p.m

The Belo Mansion & Pavilion

Table Sponsorship: 51,000 per table (10 seats)
Seats: $100 per person
Conract Stephanie Duvall ar sduvall@smu.edu

or call (214) 768-3634

Justice Elizabeth Lang-Miers

2014 Distinguished
Alumni Award Recipients

The Honorable Mary L. Murphy '83
Presiding Judge of the First Administrative Judicial Region
Distinguished Alumni Award for Judicial Service

Wm. Stephen Boyd '81
Chief Legal Officer of Baylor Scott & White Health
Distinguished Alumni Award for Corporate Service

Dr. Shen Shiaoming '81
International Legal Consultant for Mackenzie 8 Albritton LLP
Distinguished Global Alumni Award

Travis Tygart "99
Chief Executive Officer of the U.S. Anti-Doping Agency
Emerging Leader Award

The Honorable Elizabeth Lang-Miers
Justice of the 5 District Court of Appeals

Honorary Alumna
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Advisory Opinion Summaries

September 1, 2013 - March 7, 2014

Texas Ethics Commission

EAO No. 514 (2013) - A principal campaign committee formed under federal law to support a candidate
for federal congressional office located in Texas that makes political contributions to state or local candidates
in Texas is not required to file a campaign treasurer appointment or campaign finance reports under Title 15
of the Election Code. Additionally, the committee is not required to file with the Texas Ethics Commission a
copy of each document required to be filed under federal law that is related to the candidacy of the federal
candidate for which the committee is formed.
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EAO No. 515 (2014) - A registered lobbyist must disclose in a registration the full name and address of
a candidate or officeholder who uses political contributions to compensate or reimburse the registrant for
services rendered by the registrant. A registrant must also disclose the full name and address of a candidate
or officeholder who uses political contributions to compensate or reimburse an entity that employs or hires
the registrant to render services for the candidate or officeholder. A registrant is not required to disclose
compensation or reimbursement received by an entity for services rendered by someone other than the
registrant or a person acting as an agent of the registrant.

EAO No. 516 (2014) - A city may not use its resources to create or maintain political advertising bearing the
name of a political committee pursuant to the “adopt-a-park” program described in this opinion.

These summaries have been taken directly from the TEC's website. To see summaries from previous years,
please visit: http://www.ethics.state.tx.us/legal/AT-eaosquery.html.

Judicial Section of the State Bar of Texas Committee on Judicial Ethics
None for this time period.

State Commission on Judicial Conduct
None for this time period.

American Bar Association’s Judicial Ethics Opinion
None for this time period. %
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FY 14

(September 1, 2013 - August 31, 2014)

State Commission on Judicial Conduct

Public Reprimand: The Commission found the
Trinity County Justice of the Peace (JP) violated Canon
2B by lending the prestige of his office for private
interests and allowing a relationship to influence his
judicial conduct or judgment. JP's personal friend,
who he was admittedly dating, was arrested for
Driving While Intoxicated. JP asked his colleague who
was scheduled to magistrate the case if he could do it
instead. JP set a PR bond for her release stating that he
knew she would “not run.” Furthermore, JP previously
received a Public Admonishment in 2011 for lending
the prestige of his judicial office in an attempt to assist
L.D!s daughter with a pending criminal matter, which
the Commission found to be an aggravating factor.
The Commission concluded that although JP had the
legal authority to magistrate a defendant charged
with Driving While Intoxicated, and the discretion to
release that defendant on a PR bond, his intervention
in this particular case, which involved his girlfriend,
created the appearance and the reality that he was
allowing his relationship with her to influence his
judicial conduct and judgment, that he was giving
her favorable treatment, and that she was in a special
position to influence the judge. (09/17/14).

Public Admonishment: The Commission found
that Victoria County District Judge (DJ) violated
Canon 3B(8) by communicating, ex parte, with one
of the parties to a trial over which he was presiding.
DJ was presiding over an action by Jones against a
former client, Whatley, for attorney’s fees. DJ issued
a take nothing judgment which the appellate court
reversed. DJ then announced that he was awarding
Jones $40,000. After testimony from Whatley, he
lowered it to $26,694. DJ then had a conversation
with Jones at the courthouse, stating that he and
Whatley “need[ed] to consider mediation” and that
“he was inclined to sign a judgment that would
provide [Jones] with a larger amount than he had
previously.”Whatley’s attorney, Clark, was not present
for this conversation. Jones sent a letter informing

DISCIPLINARY ACTIONS

Clark of the conversation and Clark responded with
an objection to the ex parte communication and a
request to the judge to meet before the matter was
set for trial. The following day, DJ issued a judgment
awarding $45,000 in fees to Jones without a hearing
or providing Whatley a chance to be heard. The
Commission concluded from the facts and evidence
presented that DJ engaged in an improper ex parte
communication with Jones concerning a contested
issue in a pending case, which resulted in the entry
of a judgment in favor of Jones without affording
Whatley the right to be heard. In reaching its decision,
the Commission took into account the fact that DJ
had been sanctioned previously for engaging in
similar conduct.

Private Sanctions

The judge wore a Halloween costume while
presiding over a misdemeanor criminal docket,
which demonstrated a failure to conduct court
proceedings with the proper order and decorum, and
a failure to treat the defendants, victims, and their
family members with appropriate dignity. [Violation
of Canons 3B(3) and 3B(4) of the Texas Code of
Judicial Conduct, and Article V, §1a(6)A of the Texas
Constitution.] Private Reprimand of a County Court at
Law Judge. (08/19/13).

Thejudge madeaphonecalltothearresting police
officer on behalf of a friend, which was perceived by
the officer as an improper attempt by the judge to use
the prestige of judicial office to advance the arrestee’s
private interests. [Violation of Canon 2B of the Texas
Code of Judicial Conduct.] Private Admonition of a
Municipal Court Judge. (08/19/13).

The judge failed to follow the law and
demonstrated a lack of professional competence
in the law when he removed a criminal defendant’s
court-appointed attorney based solely on the fact
that a family member had posted a pretrial bond to
obtain the defendant’s release from jail. The judge
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took this action without conducting an indigency
hearing and without making any finding on the
record that there had been a material change in the
defendant’s financial circumstances that warranted
removal of his court-appointed counsel. [Violation of
Canons 2A, 3B(2), 3B(8) of the Texas Code of Judicial
Conduct.] Private Reprimand of a Retired District
Judge. (08/19/13).

The judge failed to follow the law and
demonstrated a lack of professional competence in
the law when she: 1) became involved in a church
dispute over which she had no jurisdiction; 2)
granted a writ of re-entry in a case in which the
parties were not in a landlord-tenant relationship; 3)
denied a litigant’s right to be heard at the hearing;
and 4) denied the litigant’s right to appeal the order
granting the writ of re-entry and/or advised the
litigant that a writ of re-entry was not an appealable
order. [Violation of Canons 2A, 3B(2) and 3B(8) of the
Texas Code of Judicial Conduct.] Private Admonition
and Order of Additional Education of a Justice of the
Peace. (09/10/13).

The judge failed to follow the law when he sua
sponte remanded a defendant into custody and
doubled her bond after she appeared in court
without her attorney. There was no evidence in the
record that (a) the defendant had missed a court date
or was late for the hearing, (b) her bond was defective
or insufficient, or (c) “other good and sufficient cause”
existed for sending her to jail. Absent a record of the
judge’s reasons for finding the bond insufficient, one
could conclude that the defendant served three days
in jail simply because she came to court without her
attorney. [Violation of Canon 2A of the Texas Code
of Judicial Conduct.] Private Reprimand of a Senior
Judge. (09/16/13).

The judge lost his patience, and failed to act in
a dignified, courteous manner when he ordered
law enforcement officers and members of the
victim’s family to leave the courthouse following
a criminal trial. The judge should have exercised
more judicial restraint and decorum in the manner
in which he continued to pursue the departure of
these individuals while they waited in the safety of
the district attorney’s office. It appeared, given the
history of conflict between the judge and the district
attorney, that the judge may have been taking out
his anger or frustration with the district attorney by
lashing out at the family members instead, leaving

the family members feeling victimized once more.
[Violation of Canon 3B(4) of the Texas Code of Judicial
Conduct.] Private Admonition of a District Judge.
(09/16/13).

The judge failed to treat an employee in a patient,
dignified and courteous manner when he touched
her and/or made comments to her that he knew, or
should have known, she would find offensive. While
the judge may not have had the intent to offend and/
or may not have initially realized that his conduct was
offensive, his failure to curtail his actions after being
notified that his conduct made the employee feel
uncomfortable led to negative media attention that
centered on the fact that he ultimately entered a plea
of nolo contendere to criminal charges that were filed
against him. [Violation of Canon 3B(4) of the Texas
Code of Judicial Conduct and ArticleV, §1-a(6)A of the
Texas Constitution.] Private Reprimand of a Former
County Judge. (09/23/13).

The judge failed to adequately supervise his court
staff, failed to follow the law, and/or demonstrated
a lack of professional competence in the law when:
1) the defendant’s change of plea was accepted by
telephone without any written documentation; 2)
the defendant was prevented by the court clerk
from having the judge determine whether he could
be placed on a payment plan, as required by Article
45.041(b)(2) of the Texas Code of Criminal Procedure;
3)thejudgesigned andissued a capias pro fine warrant
that improperly directed law enforcement officials
to incarcerate the defendant, rather than directing
them to take the defendant to court for a hearing
to be conducted pursuant to Article 45.046 of the
Texas Code of Criminal Procedure; and 4) the judge’s
court staff engaged in inadequate record-keeping
procedures, which contributed to the confusion that
occurred in resolving the defendant’s case. [Violation
of Canons 2A and 3B(2) of the Texas Code of Judicial
Conduct.] Private Admonition and Order of Additional
Education of a Justice of the Peace. (09/23/13).

The judge’s demeanor while presiding over court
cases demonstrated a willful and/or persistent failure
to maintain patience, courtesy, and dignity toward
litigants, attorney(s], and others with whom he deals
in an official capacity. The Commission determined
that the judge’s judicial style and his methods for
controlling the courtroom and dealing with difficult
litigants needed to be reexamined and modified to
ensure compliance with the judge’s duties under the
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Code. Additionally, the Commission found that the
judge’s handling of a contempt of court proceeding
failed to comply with the law because the show cause
notice did not provide sufficient detail of the alleged
contemptuous conduct and because the judge left
the contempt charges pending and unresolved
indefinitely. [Violation of Canons 2A and B(4) of the
Texas Code of Judicial Conduct.] Private Admonition
of a Justice of the Peace. (11/01/13).

The judge’s letter requesting a continuance on
behalf of an employee of the court who had a traffic-
related offense pending in another court constituted
an improper use of the prestige of judicial office to
advance the employee’s private interests, and raised
concerns that the judge was using his higher court
position in an attempt to influence a lower court
judge to grant the employee relief that would not
otherwise have been granted had it been filed by
the employee herself or by an attorney acting on
her behalf. [Violation of Canon 2B of the Texas Code
of Judicial Conduct.] Private Admonition of a District
Court Judge. (11/06/13).

The judge allowed her name and judicial title to
be used to solicit funds and/or otherwise promote
a fundraising event held on behalf of a non-profit
organization that relied on fundraising to promote
their charity work in the local community. The
Commission also found that asking individuals to
purchase tickets to attend a fundraising event, and
using court resources (email and computer) would
necessarily fall within the type of “fundraising”
generally prohibited by the canons. [Violation of
Canons 2B and 4C(2) of the Texas Code of Judicial
Conduct.] Private Admonition of a Municipal Court
Judge. (11/13/13).

The judge failed to follow the law, and/or
demonstrated a lack of professional competence
in the law when: 1) the judge signed and issued
capias pro fine warrants that improperly directed law
enforcement officers toincarcerate a defendant rather
than directing them to bring the defendant before
the court; and 2) the judge charged the defendant
with numerous Failure to Appear offenses, assessing
additional fines and costs against the defendant, in
cases that had already been adjudicated. [Violation
of Canons 2A and 3B(2) of the Texas Code of Judicial
Conduct.] Private Order of Additional Education of a
Justice of the Peace. (11/15/13).

The judge failed to comply with the law and failed
to maintain professional competencein the law when,
without proper notice or an opportunity to be heard,
she held a litigant in contempt of court and had her
incarcerated over the weekend for failing to comply
with temporary orders. Based on her testimony
before the Commission, it appeared the judge failed
to appreciate the distinction between criminal versus
civil contempt, direct versus constructive contempt,
and the proper procedures to follow in each type
of case before subjecting a litigant to incarceration.
[Violation of Canons 2A, 3B(2) and 3B(8) of the Texas
Code of Judicial Conduct.] Private Reprimand and
Order of Additional Education of a District Court
Judge. (12/19/13).

The judge failed to maintain order and decorum
in the courtroom and failed to treat litigants with
dignity by allowing them to perform pushups in
the courtroom for being late to court. [Violation of
Canons 3B(3) and 3B(4) of the Texas Code of Judicial
Conduct.] Private Admonition of a District Court
Judge. (01/08/14). %
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Texas Ethics Commission

Sworn Complaints

Editor’s Note: Complaint orders with duplicative facts and findings to those listed below were omitted.

Date Issued

Violations

Sanction

09/05/13

Respondent was a domestic non-profit corporation. Respondent vio-
lated sections 253.003 and 253.094 by making an unlawful contribution
to a candidate for City Council for $500. Corporations are prohibited
from making political contributions. Respondent also violated section
571.1242(c) by failing to respond to the complaint within 25 business
days. SC-313345

$500 civil
penalty

10/07/13

Respondent was a candidate for County Sheriff. Respondent violated
section 254.061(2) by failing to list a telephone number for the cam-
paign treasurer. Respondent also violated section 254.001 by failing to
keep a record of cash donors so that he was able to report their full name
and address with their contribution amount. Respondent also failed to
disclose the purpose of two expenditures, which is a violation of section
254.031(a)(3). SC-31205127 Furthermore, respondent failed to timely
file reports. SC-31205184

$500 civil
penalty

&

$250 civil
penalty

10/07/13

Respondent was a candidate for District Judge. When he filed his cam-
paign treasurer notice, respondent declared his intent to not comply
with the voluntary limits on expenditures under the Judicial Campaign
Fairness Act. Thus, any political advertising used during his campaign
was required to include the following statement: “Political advertising
paid for by (nhame of candidate or committee), (who or which) has reject-
ed the voluntary limits of the Judicial Campaign Fairness Act.” Respon-
dent failed to do this and was therefore in violation of section 255.008.
The Commission did not accept the excuse that the advertising he used
was left over from a previous election, nor did they accept the excuse
that he did not actually exceed the limits. SC-31207208

$100 civil
penalty

12/23/13

Respondent is a member of a City Council. Respondent listed the con-
tributors of $32,840 as corporations. In his response, he stated that the
contributors were actually the owners of the businesses. While that
meant respondent did not improperly accept contributions from cor-
porations, he still violated section 254.031(a)(1) by improperly listing
the names of contributors. Moreover, respondent completely or par-
tially omitted the date, name, and/or address of several contributors, i.e.
“Pete of Fort Bend Mechanical” and “anonymous” in Vietnamese are not
sufficient disclosures of a contributor’s name. He also failed to disclose
this information for expenditures on several reports. Furthermore, re-
spondent violated section 254.031(a)(3) by listing “campaign manager”
and “staff member” as the purpose of several expenditures, instead of
a description of the goods or services purchased. Respondent also vio-
lated section 254.061(1) by failing to identify the election in which he
was running on his reports. Respondent’s reports also did not cover the
correct time periods, which meant the total contributions and expen-
ditures maintained were incorrect. Finally, respondent did not properly
notarize his reports and sign the required affidavit. SC-31011387

$7,000 civil
penalty
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Date Issued

Violations

Sanction

12/23/13

Respondent was a campaign treasurer for a specific-purpose commit-
tee. Respondent violated section 254.031(a)(8) by reporting $5,387.32
less than the actual total of contributions maintained. Respondent also
violated 254.031(a)(1) because he only listed one initial as the first name
of some contributors, but their corresponding checks contained two ini-
tials listed for their first name. Respondent violated section 254.031(a)(3)
by failing to disclose the address of payees for expenditures over $100.
However, this did not apply to expenditures made to entities whose
complete address is readily ascertainable by searching their name. The
Commission also found that using “fundraising expense” as the purpose
of an expenditure is insufficient because it simply repeats the category.
Section 254.031(a)(3) was violated when respondent failed to disclose
the details of expenditures made for travel outside Texas on Schedule T.
Respondent also purchased an asset over $500, a campaign computer,
and did not disclose it on Schedule M. Respondent violated 253.1611(b)
by making political contributions to a political committee in connec-
tion with a primary election. The expenditures were not ear marked for
a nonpolitical purpose nor were they in exchange for goods or services,
therefore they were in violation. Respondent also listed a reimburse-
ment to himself for phone expenses, without disclosing telephone-re-
lated expenditures or a personal loan. Finally, respondent was late in
filing his 30-day pre-election report. SC-31205185

$1,000 civil
penalty

01/02/14

Respondent is a District Judge. Respondent violated sections 254.031(a)
(1)and 254.031(a)(3) by improperly listing the names of contributors and
payees. Respondent also failed to list the principal occupation and job
title for contributors that individually contributed $50 or more, which
violated section 254.0611(a)(2)(A). Respondent also violated section
253.1611(a) by using campaign funds to make a political contribution
to another candidate that exceeded $100. The respondent disclosed
two political expenditures to candidates totaling $340 at fundraiser and
auction events for the candidates. Although the respondent swore that
she did not understand that the restriction applied when she purchased
items for use in her campaign, the fact that the items were purchased at
candidate fundraising events indicate that purchases made would ben-
efit the candidates holding the fundraisers. SC-31207223

$300 civil
penalty

01/02/14

Respondent is a member of City Council. The Commission found that
respondent did not violate section 254.031(a)(1) by omitting a political
committee’s name because he listed its address and out-of-state com-
mittee ID#, thus its name was readily ascertainable. Respondent did
violate section 254.031(a)(8) by reporting SO contributions maintained
when bank statements showed between $880 and $9,545 in contribu-
tions for that time period. Respondent violated section 254.031(a)(3) by
listing PayPal as a payee, when he should have listed the individual that
was the ultimate recipient of the funds. The Commission also found that
listing “Event ltem”as the purpose of an expenditure under the category
“Event Expense” was insufficient and essentially repeating the category.
Respondent also failed to properly disclose his out-of-state travel on
ScheduleT. Filing an amended report past the deadline due to an omis-
sion put respondent in violation of section 254.063 because it meant the
original report filed was incomplete. SC-3130335

$750 civil
penalty
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http://www.ethics.state.tx.us/sworncomp/2012/31205185.pdf
http://www.ethics.state.tx.us/sworncomp/2012/31207223.pdf
http://www.ethics.state.tx.us/sworncomp/2013/3130335.pdf

Date Issued Violations Sanction
01/24/14 Respondent is a campaign treasurer for a general-purpose political $750 civil
committee. Respondent violated section 254.031(a)(3) by failing to dis- penalty

close the proper addresses of candidates that it made contributions to
exceeding $100. Respondent listed its own address instead of the ad-
dresses of the individual candidates to whom the contributions were
made. Respondent also failed to list a loan repayment as a political ex-
penditure. He also violated sections 254.031(a)(1) and 254.031(a)(6) fail-
ing to report a lender’s loan forgiveness as a political contribution. The
original loan was given to RCA with the intent that it be used in connec-
tion with RCA’s activities as a political committee. Moreover, both the
original loan and the subsequent forgiveness thereof constituted direct
or indirect transfers of money by the individual lender to RCA. Accord-
ingly, the forgiveness of the $55,157.05 outstanding balance by the in-
dividual lender was a political contribution to RCA that the respondent
was required to disclose. Respondent also failed to file timely reports
and was late responding to the sworn complaints. SC-3130351 and SC-
3130106
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Endnotes

Omitted opinions include:

» SC-312241 (12/20/12) (accepted contributions from a corporation)
SC-3120117 (09/10/13) (failed to timely file reports)
SC-31205186 (09/10/13) (failed to timely file reports)
SC-31205187 (09/10/13) (failed to timely file reports)

SC-3130353 (12/19/13) (made a prohibited contribution)

YV V Y V V

SC-31310162 (01/24/14) (failed to list the candidates supported or opposed, failed to disclose full names of payees, failed
to disclose purpose of expenditures, and improperly listed administrative expenses as non-political)
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Life on the Bench
By: Judge Mark D. Atkinson

Spending many years on the Bench affords one many memorable
experiences, as I'm sure many of you can attest. | was recently reflecting upon a
couple of related incidents that happened in my early years that really pointed
out the contrast and improvement in courthouse security over the years.

In 1987, my county was struggling to keep up with the demands brought
on by rapid expansion in the number of courts. Courtrooms were built-out in
very old buildings which became “annex courthouses.” It was far from ideal.
Prisoners were brought to court by parade, handcuffed together and escorted
by our bailiffs. In our annex, prisoners occasionally slipped away from custody
and found their way to the stairwell leading to the street. While awaiting hearings, they were held in cramped
cells adjacent to the courtrooms. When there was insufficient room in the cells, the prisoners were brought to
the courtroom, seated in the jury box and handcuffed to chairs.

When | first took the Bench we had a staff composed of two bailiffs, assigned by the Sheriff’s Department,
two clerks, a probation officer, a court reporter and a court coordinator. The bailiffs were in charge of courtroom
security and of the handling of prisoners on their journey from jail to court.

Cliff was one of our bailiffs. | don't
know what it was about him, but he
never seemed the type for the job.
He was very nice and quiet; but it's
as if there was always something
else on his mind - like maybe law
enforcement was not his number one
career choice.

One morning, a prisoner escaped
from the courtroom. Cliff had brought
a prisoner over from the jail then
secured her by handcuffing her to a
chair in the empty jury box. She was
young and pretty.

She begged Cliff to loosen the
handcuffs, protesting that they were
hurting her wrists. He loosened the
cuffs some, and left to check on other
prisoners. The next time | looked
from the Bench toward the jury box, |
saw, where she had been secured, an
empty set of handcuffs hanging from
a chair, still slightly swinging.

The young lady managed to
exit the courthouse through a side
stairwell. Once she reached the street
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the young lady took off running through the east side of downtown, where she was found, the newspaper
would report the next day, about an hour and a half later, hiding under a raised house about three miles away.
Cliff was very embarrassed by the episode, especially when named in the newspaper.

It got even worse for Cliff, however. About a week later, one of the prisoners he brought over from the jail
was a young man in a wheelchair. His leg was in a cast, a result of it being broken while he attempted to flee
from an arresting officer. As a result of pain medication, he dozed off and on, as Cliff pushed the wheelchair
from the jail. It was a rickety thing which had been used for decades in the jail, and it wobbled and clacked like
a bad grocery cart. The young man was wheeled down several blocks from the jail to our courthouse. He was
required to attend a brief hearing, and then returned to the jail.

As Cliff wheeled the fellow back, he fell asleep. There was, at the entrance to the jail, a downward sloping
ramp, with a hairpin turn midway. Opposite the turn was a brick wall.

As Cliff began the descent down the ramp, he would later recount, both of the wheelchair’s handgrips
came off in his hands. The chair and the large, sleeping man began hurtling down the ramp, heading for a
collision with the brick wall, wobbling as it gathered speed. Cliff watched in horror, before he took off running,
catching the chair only a few feet from doom, saving the sleeping passenger from being smashed into the
brick wall.

Cliff was still shaking when he returned to the courtroom and reported what had just happened. He said
that he had, during the event, imagined the headlines that would name the bailiff who had allowed a sleeping
prisoner in a wheelchair to “escape,” resulting in his severe injury or worse - this bailiff’s second escape in a
week.

Cliff came by the next morning to tell me that he had resigned from the sheriff’s department and was
moving to a more laid-back town to look for a different line of work. He later sent us a postcard advising us
that he was doing well. It had no return address.

Eventually, our county did build a new, secure, courthouse. +
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Spotlight on the Staft

Katie Jackson. Katie has worked at the Texas Center since January of this year as
the Program Administrator for the Texas Children’s Justice Act program. She was
borninTexas, but she was raised in Kansas City. Katie has her BA in philosophy, and
two MEd degrees — one in early childhood education and the other in education
policy. Katie has spent most of her professional career as a teacher of young
children, and she has held a variety of academic research positions on projects
concerning child welfare. When not in the office, you can find Katie training in
self-defense, taking her dogs to the park, or reading a novel with a hot cup of
tea. If you have any questions about the Texas CJA grant or scholarship program,
Katie is happy to help!

Aaron Gutierrez. Aaron is the newest addition to the Texas Center. He comes

from the University of Texas at Austin where he graduated and was employed for
the last 15 years. He feels his experience in Continuing Education will serve him in
his new role as Registrar. He is excited to be part of the TCJ and looks forward to
being a valuable member of the team.

In his free time, he likes to visit the Alamo Drafthouse to see movies, read and
enjoy the Austin live music scene. He also volunteers every year during SXSW as a

theater manager and enjoys trivia contests.

Upcoming Conferences

DWI Court Team Training
April 7-9, 2014
Embassy Suites, San Marcos

Texas College for Judicial Studies
May 5-9, 2014
Sheraton Capitol, Austin

Criminal Justice Conference
May 15-16,2014
Hilton Bella Harbor, Rockwall

Child Welfare Conference
June 9-11,2014
Hyatt Regency, Lost Pines

Professional Development
Program

June 15-20, 2014

Embassy Suites, San Marcos

Civil Justice Conference
June 30-July 1,2014
Hyatt Regency, Lost Pines

DWI Conference
July 10-11, 2014
Radisson, Austin

Annual Judicial Education
Conference

Sept 7-10, 2014

Omni, Fort Worth

College for New Judges
December 7-12,2014
Sheraton Capitol, Austin

Family Violence Conference
January 28-29, 2015
Westin Riverwalk, San Antonio

Criminal Justice Conference
February 26-27, 2015
Sheratin Capitol, Austin

Texas College for Judicial Studies
March 26-27,2015
Hyatt Regency, Lost Pines

Advisory
Board

. Steve Ables

. Marilyn Aboussie

. Harvey Brown

. Paul Davis

. Kathleen Hamilton
. Bud Kirkendall

. Dean Rucker

. Ben Woodward

66



SPART

Spotlight on Cameron County’s
Veteran Court

By Hon. David Sanchez, with contributions from Hon. Mark D. Atkinson

wounds which often go undiagnosed and untreated. These injuries have

profound effects on their lives and the lives of those around them. These
veterans often self-medicate with alcohol and drugs. That frequently results in
their getting entangled in the criminal justice system. The special needs and
circumstances of these individuals are being addressed, more and more, in
specialized courts known as veterans courts.

The Cameron County Veterans Court is one of 17 veterans courts in Texas.
Veterans Courts in the U.S. have only been in existence since 2008 with the
first being established in Buffalo, New York. Since then they have spread
throughout the nation, and into Texas. These specialty courts focus on drug,
alcohol, and other addictions, with treatment through supervised sentences. Hon David Sanches

Veterans frequently return home from serving their country with invisible
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Some courts supervise through community supervision (probation) and some use pre-trial diversion models.
Studies indicate that treatment court protocols are effective in reducing recidivism. While veterans courts may
be criticized by some as being soft on crime, individuals going through a veterans treatment court undergo
much more strenuous and rigid programs than many of those sentenced to traditional probation. While
Cameron County, Texas may be located at a far corner of the state geographically, its Cameron County judges
have taken on the responsibility of being at the forefront in establishing and operating these therapeutic
courts.

It is not surprising that funding is one of the greatest obstacles in creating and maintaining a specialty
court such as a veterans court, and so it was in Cameron County. The endeavor to create a veterans court in
Cameron County was initiated in 2012, when Judge Arturo C. Nelson, Judge of the 138th District Court who
presides over the Cameron County Divert (drug) Court, began a push to create the court. At first, there was
little or no movement. Then, upon accepting Judge Nelson’s invitation to a National Drug Court Conference,
County Commissioner Dan Sanchez lent his assistance to making the Cameron County Veterans Court a
reality. Upon returning from the conference, he volunteered his brother, David A. Sanchez, Judge of the 444th
District Court to take on the responsibility of creating and presiding over the Cameron County Veterans Court.
A team was assembled to travel to Bexar County to observe an operating veterans court. The team returned
to Cameron County excited, but with a persistent problem—funding.

Progress was slow. Then, in 2013, the local Department of Veterans Affairs office was assigned a new
Veterans Justice Outreach Officer (VJO), Dr. Yasisca Pujols. Dr. Pujols geographical area of responsibility was
reduced by 50 percent of the previous VJO. With less area to cover and an exciting new position, she assisted
in showing the team that, with a few people volunteering a little bit of time and effort, and department heads
working together, the Cameron County Veterans Court could become a reality.

Judge Nelson provided the team with the funds necessary for travel to attend the nation’s first Veterans
Court Conference in Washington D.C. in December 2013. With much excitement and incredible support from
Congressman Filemon Vela and commissioner’s court advocate, Commissioner Dan Sanchez, the Cameron
County Veterans Court was created. Its first session was conducted January 21. The Court operates with the
assistance of different departments in the County including the Community Supervision and Corrections
Department and the District Attorney’s office. The court has support, as well, from the Department of Veterans
Affairs, as well as Tropical Texas, a local grant-funded health services provider that provides services to
individuals not completely covered by the V.A. The indigent defense fund provides most of the compensation
for the defense counsel that is part of the team. With teamwork and support, the Cameron County Veterans
Court is up and running and has increased its participant list to approximately 35 veterans, in less than two
months. Please feel free to call them for help. Incidentally they are much appreciative of Judge David Garcia
who presides over the Veterans Court in Denton County for all his insight and advice. <*
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as of 3/7/14

NEW JUDGES

Hon. Langston Scott Adams Jefferson County Court at Law No. 3 Beaumont
Hon. Bret Griffin 212th District Court Galveston
Justice Leanne Johnson 9th Court of Appeals Beaumont

Hon. Kelley Peacock Cherokee County Court at Law Rusk

Hon. Lindsey Scott 252nd Criminal District Court Beaumont

Hon. Tina Torres Bexar County Court at Law No. 10 San Antonio
Hon. Amanda Torres Nueces County Court at Law No. 5 Corpus Christi
Hon. Frank Andrews 116th District Court Hunt

Hon. William Shaver 140th District Court Lubbock
Hon. Robert “Bob” Seerden 13th Court of Appeals Corpus Christi
Hon. Ann Pier Baker Walker County Court at Law Huntsville
Hon. Jeffrey V. Coen 254th Family District Court Dallas

Hon. Ernest Franklin Cadenhead Jr. 35th District Court Brownwood
Hon. Jim Clack 109th District Court Midland

Hon. John Paul Davis Jefferson County Court at Law No. 3 Beaumont
Hon. Fred Edwards 9th District Court The Woodlands
Hon. Mark Owens Ector County Court at Law No. 2 Odessa

Hon. Kenneth Vaughan Dallas County Crimal Court of Appeals No. 2 Dallas
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Supporters

Contributions in Memory

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Hon.

Hon.
Hon.
Hon.
Hon.
Hon
Hon.
Hon.
Hon
Hon.
Hon.

Dwight Peschel
Bob Parks

Lynn Bradshaw-Hull
Susan Baker

Gladys Oakley
William Smith

Quay Parker

Dean Rucker

Dean Rucker

Luz Chapa

Max Bennett
Joe Carroll
Bobs Parks
Gary Harger

. Thomas Stansbury

Robert Vargas
Robert Moore

. Troy Johnson

Laura Weiser
Claude Davis

In Memory of B B Schraub

In Memory of Ernest F Cadenhead

In Memory of Fred Edwards

In Memory of Hon Andrew Z Baker

In Memory of Hon Ann Pier Baker

In Memory of Hon Guy Hazlett

In Memory of Hon. Frank Andrews

In Memory of Hon. Ira Royal Hart

In Memory of Hon. Mark D. Owens County Court At Law #2
Ector County, Texas

In Memory of Hon. Sam M. Paxson, who served on the
judiciary for 40 years in El Paso County

In Memory of Hon. Tom Greenwell

In Memory of Jack Prescott

In Memory of Jim Clack

In Memory of John Hyde

In Memory of Judge Dean Huckabee

In Memory of Judge Hector De Pena, Sr.

In Memory of Judge John Hyde

In Memory of Judge Milton Mell

In Memory of Judge Robert Seerden

In Memory of Walter and Evie Burrell; Ira and Edith Davis

Contributions in Honor

Hon. Molly Francis In Honor of Chief Justice Carolyn Wright

Hon. Elizabeth Lang-Miers In Honor of Chief Justice Carolyn Wright

Hon. John Ovard In Honor of In Honor and Appreciation for the Judges of the First
Administrative Judicial Region

Hon. Robert Brotherton In Honor of The Staff of the Texas Center for the Judiciary

Hon. Nancy Berger In Honor of William Brigham
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Lifetime Jurist

Hon. Leonel Alejandro
Hon. David A. Canales
Hon. Vic Cunningham
Hon. Rudy Delgado
Hon. Bobby Flores
Hon. Robert Kern
Hon. Lamar McCorkle
Hon. Margaret Mirabal
Hon. Cynthia Muniz
Hon. Kerry Neves
Hon. Gladys Oakley
Hon. Israel Ramon
Hon. Doug Robison
Hon. Bonnie Robison
Hon. David Sanchez
Hon. Steve Smith
Hon. Ralph Strother
Hon. Mike Willson
Hon. Bob Wortham

Diamond

Hon. Rex Emerson
Hon. Sherry Radack
Hon. Robert Ramirez
Hon. Mike Wood

Gold

Hon. Mark Atkinson
Hon.Todd Blomerth
Hon. Bob Brotherton
Hon. Gary Butler

Hon. Drue Farmer
Hon. John Fashing
Hon. Lee Gabriel

Hon. Sergio Gonzalez
Hon. Mackey Hancock
Hon. Skipper Koetter
Hon. Sylvia Matthews
Hon. Patrice McDonald
Hon. Monica Z. Notzon
Hon. John Ovard

Hon. Maria Salas Mendoza
Hon. Jim Shoemake
Hon. Pamela C. Sirmon
Hon. Ralph Taite

Hon. Phil Vanderpool
Hon. David Wilson

Supporters

Silver

Hon. Marialyn Barnard
Hon. Nancy Berger
Hon. Tim Boswell
Hon. Jeff Brown

Hon. Sam Carroll
Hon. Randy M. Clapp
Hon. Claude Davis
Hon. Barney Fudge
Hon. Dan Gilliam
Hon. O.J. Hale, Jr.
Hon. Maryellen Hicks
Hon. Bill Hughes
Hon. Phil Johnson
Hon. Ken Molberg
Hon. Diane Navarrete
Hon. Frank Price
Hon. Barbara Rollins
Hon. Jim Simmonds
Hon. Duncan Thomas
Hon. Jerry Webber
Hon. Carroll Wilborn, Jr.

Bronze

Hon. Steve Ables
Hon. George Allen
Hon. Susan P. Baker
Hon. Bob Barton
Hon. Max Bennett
Hon. D’Metria Benson
Hon. Ron Blann

Hon. Jean Boyd

Hon. Bruce Boyer
Hon. Lynn Bradshaw-Hull
Hon. Wayne Bridewell
Hon. Robin Brown
Hon. Don Burgess
Hon. Charles Butler
Hon. Christine Butts
Hon. Darlene Byrne
Hon. Paul Canales
Hon. Joe Carroll

Hon. Randy Catterton
Hon. Luz Elena Chapa
Hon. Brent Chesney
Hon. Os Chrisman
Hon. Reagan Clark
Hon. Vann Culp

Hon. Ed Denman

Hon. Jeff Doran

Hon. Willie B. DuBose
Hon. Camile DuBose
Hon. Steve Ellis

Hon. Ana Estevez

Hon. Derek Flournoy
Hon. Bobby Francis
Hon. Molly Francis

Hon. Jim Fry

Hon. Dennise Garcia
Hon. Jose Luis Garza
Hon. John Gauntt

Hon. Leonard Giblin
Hon. Jay Gibson

Hon. Larry Gist

Hon. Julie Gonzalez
Hon. Yahara Lisa Gutierrez
Hon. Aleta Hacker

Hon. David Hall

Hon. Gary Harger

Hon. Janelle Haverkamp
Hon. Wyatt Heard

Hon. Bill Heatly

Hon. Jean Spradling Hughes
Hon. Vicki Isaacks

Hon. Troy Johnson

Hon. Jay Karahan

Hon. Mary Lou Keel
Hon. Betsy F. Lambeth
Hon. Elizabeth Lang-Miers
Hon. Monte Lawlis

Hon. Gracie Lewis

Hon. Phyllis Lister Brown
Hon. Terrie Livingston
Hon. Susan Lowery
Hon. Ed Magre

Hon. Buddy McCaig
Hon. Tom McDonald
Hon. Jeff McMeans

Hon. Amy Clark Meachum
Hon. Don Metcalfe

Hon. Lisa Michalk

Hon. Bill Mills

Hon. Sally Montgomery
Hon. Kelly G. Moore
Hon. Robert Moore
Hon. James Morgan
Hon. Rick Morris

Hon. Brenda Mullinix
Hon. Martin Muncy




Supporters

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Menton Murray
John Nelms

Bill OId

Kathleen H. Olivares
Quay Parker

Bob Parks

Juan Partida
Robert Pate

K. Kyle Peeler
David Peeples
Mickey Pennington
Pete Perez

Lloyd W. Perkins
Dwight Peschel
Bob Pfeuffer

Don Pierson

Ski Podgorski

Ron Pope

Cecil Puryear
Amanda D. Putman
Roy Quintanilla
Graham Quisenberry
Donna Rayes

Rose G. Reyna
Dean Rucker
Carter Schildknecht
Ross Sears

Pat Simmons

M. Kent Sims
Michelle Slaughter
Bill Smith

Alix Smoots-Hogan
Tom Stansbury
Jeff Steinhauser
Kathy Stone

Marty Tanner

Larry Thorne
Teresa Tolle

Vivian Torres
Robert Trapp

Mary Ann Turner
Robert Vargas

Raul Vasquez

Juan Velasquez
Carlos Villa
Joaquin Villarreal
Wesley Ward

Lee Waters

Laura Weiser
Janna Whatley

Hon. Thomas Wheeler
Hon. Mandy White-Rogers
Hon. Sharolyn Wood

Hon. Jerry Woodlock

Hon. Stephen J. Wren
Hon. Loyd Wright

Hon. Genie Wright

Hon. Leslie Yates
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Crime Stoppers Sets New Records

his past year, efforts from
Tmore than 150 local non-profit

Crime Stoppers program, by
passing on anonymous tips to law
enforcement, cleared thousands of
cases. Over $2 million in property was recovered and over $30 million in narcotics were taken off the streets
throughout Texas. To ensure even greater success in the coming years, local Crime Stoppers programs need
your help. Judges having jurisdiction of a criminal case can help Crime Stoppers in two ways:

1) Conditions of Community Supervision: a judge may impose conditions of community service, which
may include the condition that the defendant shall make one payment in an amount not to exceed $50 to a
certified Crime Stoppers program (Article 42.12, Section 11(a)(21), Tex. Code of Crim. Pro.).

2) Repayment of Reward: After a defendant has been convicted of a felony offense, the judge may order
a defendant to repay all or part of a reward paid by a Crime Stoppers organization (Article 37.073(a), Tex. Code
of Crim. Pro.).

The Texas 10 Most Wanted program, the statewide Crime Stoppers Program administered by DPS, set a
new record in 2013 in total captures, with anonymous tips leading to the arrest of 32 wanted fugitives — 19 of
whom were sex offenders. This topped its 2012 efforts that resulted in 30 apprehended felons, of whom eight
were sex offenders.

Texas Crime Stoppers is administered by the Criminal Justice Division (CJD) of the Office of the Governor
in cooperation with the Texas Crime Stoppers Council. CJD and the Council work together to provide support
and public funding for programs certified by the Council. Once certified, local programs are eligible to receive
money through their local adult probation department; eligible for repayment of rewards; and may apply for
grants through CJD. As a local non-profit, these programs rely heavily on donations from their community to
fund rewards, tip lines, advertisements and other administrative costs.

If you have any questions about Crime Stoppers organizations in your area or would like to learn more
about starting a local, non-profit Crime Stopper program in your community, please contact Kelly McBride at
the Criminal Justice Division of the Office of the Governor at (512) 463-1715. You can also visit us on Facebook
for up-to-date information about the program.

MORE ONLINE:

TIRF Report: Impaired Driving Risk Assessment

Latest DWI Newsletter

Go to the Texas Center website for links to Research Findings on Civil Protective Orders, Texas
Pattern Jury Charges and all the resources the Texas Center has to offer.

73


http://thetexascrimestoppers.org
http://governor.state.tx.us/cjd/
http://thetexascrimestoppers.org/anything_slides/texas-crime-stoppers-council/
https://www.facebook.com/TheTexasCrimeStoppers
http://www.tirf.ca/media/news_show.php?nid_id=148&lid=1
http://www.yourhonor.com/dwi/news/newsletter
http://www.yourhonor.com

NEW RESOURCES fee JUDGES

Court Services Consultant Available through
Texas Office of Court Administration

n January 1, Texas courts welcomed 64 new members to the judiciary. Fifty-

five judges were elected and ten judges were appointed to fill an un-expired

term. If you are one of these new judicial members of our courts, welcome! If
you were one of the 28 participants at the College for New Judges, | hope you visited
the OCA resource table and found the information helpful.

The Texas Supreme Court has constitutional responsibility for the efficient
administration of the judicial system and possesses the authority to make rules of
administration applicable to the courts.! Under the direction of the chief justice,
the Office of Court Administration (OCA) aids the Supreme Court in carrying out its
administrative duties by providing administrative support and technical assistance
to all courts in the state.

In the past year, OCA has reinstated a program that many judges have found beneficial to their courts
- a court services consultant. | am Aurora Zamora and | serve as OCA’s court services consultant. My role
is to provide assistance to you and your court in evaluating and implementing case management and
administrative programs to improve the efficiency of court operations and the administration of justice — a
key element of OCA’s mission.

My tenure in the court system spans more than 25 years in a rural district court of general jurisdiction, with
a concurrent 17-year tenure in a specialty court, which presided over child support enforcement cases.

Let my experience as a former court administrator, my knowledge of case management practices and
procedures, and my training in judicial administration, work for you. Whether this is your first term or your eighth,
the administrative duties of your office can be overwhelming and a distraction to your judicial responsibilities.

Services from the Court Services Consultant include:

« Research and study your court case activity, as it relates to case management procedures and practices;

« Provide technical assistance (via telephone or on-site) on court administration matters, including
assignment of judges, jury management, development of forms, development of court calendars and
implementation of best practices in caseflow management;

« Provide your new or existing staff with support and training, as they learn their new role or renew their
interest in an existing role; and

« Study and make recommendations on specific issues impacting your court.

These services are free to any court in Texas. If your court project requires extensive travel, OCA may request
that you cover my travel expenses.

Over the last six months, more than a dozen courts have received assistance through this program. While
some courts requested assistance relating to minor issues; others were quite extensive and addressed issues
impacting multiple courts.

Nothing is more exciting to me nor brings me as much satisfaction as providing our courts with the tools
that will produce effective administration of justice. Keep OCA foremost in your mind as you fulfill your duties
and give me a call or send me an email, | am here to help! Contact Ms. Zamora at 512.463.0976 or 512.418.6832
or email her Aurora.Zamora@txcourts.gov.

1 Article V, Section 31 of the Texas Constitution.
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